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recent news

Accommodating Pregnant Employees
in NYC; Internship Controversy
Continues — Law Firms Given
Approval to Use Unpaid Interns
By Bennett Pine

NYC Council Extends Additional Workplace Protections to
Pregnant Employees

On September 23, 2013, the New York City Council, by a unanimous,
veto-proof 47-0 vote, approved the Pregnant Workers Fairness Act. This
new law prohibits New York City employers from refusing to provide
reasonable accommodations to women because of pregnancy, childbirth
and related medical conditions, and enables individuals who believe they
have been discriminated against on account of pregnancy to bring claims.
The Pregnant Workers Fairness Act accomplishes two main things.
First, the law, which applies to all businesses with four or more
employees, including independent contractors, would require providing
“reasonable accommodations” to pregnant employees, unless an “undue
hardship” would result. Such accommodations, designed to maintain a
healthy pregnancy, could include provision of such things as extra bathroom or water breaks, permission to carry a water bottle, or periodic use
of a seat or stool.
Second, the law gives pregnant individuals who believe they have
been denied reasonable accommodations or otherwise discriminated
against the right to file a complaint with the New York City Commission
on Human Rights, or bring a civil action against their employer.
The new law’s sponsors said it was designed to close a “glaring gap
in the human rights law” because pregnancy is considered a temporary
condition, and not a protected “disability,” thus not protected under the
Americans with Disabilities Act.
Similar legislation has been introduced, but has not been passed, in
both the New York State Legislature and Congress. Similar laws have
been passed in other states, including California, Connecticut, Hawaii,
Louisiana, Texas and Illinois.
The New York City Commission on Human Rights will be creating a
written notice of rights, which employers must distribute to employees.
The Pregnant Workers Fairness Act will take effect 120 days after it
becomes a law.
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Internship Controversy Continues: Law Firms Given
Approval to Use Unpaid Interns — Well, Kind Of…

As we reported there has recently been a great deal of litigation
— including class actions — and criticism surrounding the practice
of large, for-profit businesses utilizing unpaid interns as a form of
“free labor.” Supporters of the practice counter that the internships
provide an invaluable source of real world experience for students
anxious to obtain a pathway into possible careers.
In an interesting development, striking a significant middle
ground, the U.S. Labor Department, in a September 12, 2013, letter
to the American Bar Association, has interpreted the federal Fair
Labor Standards Act to expressly permit the use of unpaid lawstudent interns on pro bono non-fee-generating matters. According
to Solicitor of Labor M. Patricia Smith, “Under certain circumstances,
law students who perform unpaid internships with for-profit law
firms for the students’ own educational benefit may not be considered employees entitled to wages under the FLSA.”
However, in order for the unpaid law firm internship to be
permissible, six criteria need to be satisfied:
1. Training must be similar to what students would get in school.
2. The internship must be for the benefit of the intern.
3. The intern must be closely supervised and must not displace
existing staff.
4. The firm cannot directly benefit from the intern’s work.
5. The intern is not necessarily entitled to a job after the internship ends.
6. The intern and firm must both understand that the intern is
not entitled to wages.
M. Patricia Smith commented further that:
Accordingly, where a law student works only on pro bono matters
that do not involve potential fee-generating activities, and does not
participate in a law firm’s billable work or free up staff resources for
billable work that would otherwise be utilized for pro bono work,
the firm will not derive an immediate advantage from the student’s
activities, although it may derive intangible, long-term benefits
such as reputational benefits associated with pro bono work.
It also should be noted that the Labor Department’s letter
expressly stated that the permissible pro bono, unpaid internships
for law students not extend to recent law school graduates who have
not yet been admitted to the bar.
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal
tax advice contained in this communication (including any
attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing, or recommending to
another party any transaction or matter addressed herein.
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