
In a 5-4 decision on June 18, 2009, the Supreme Court held that, in order 
to establish a claim of disparate treatment discrimination under the Age 
Discrimination in Employment Act (ADEA), the plaintiff must prove 

by a preponderance of the evidence that the plaintiff’s age was the “but-
for” or decisive cause of the employer’s adverse decision. In Gross v. FBL 
Financial Services, Inc., the employee in his 50’s brought a claim against 
his employer alleging that he was demoted because of his age. After 30 
years with the company, Gross was reassigned to a different position and 
his former duties were given to a younger woman who was previously 
supervised by Gross. 

The Court determined that the “mixed-motive” test, which applies 
to sex and race discrimination cases brought under Title VII of the Civil 
Rights Act of 1964, was inapplicable to age discrimination claims brought 
pursuant to the ADEA.  Under the Title VII “mixed-motive” test, the plain-
tiff must prove only that discrimination was a “motivating factor” in the 
employer’s adverse decision. The burden then shifts to the employer to 
prove that it would have reached the same result regardless of the imper-
missible consideration. In rejecting application of this burden shifting 
analysis to ADEA claims completely, the Court ruled that the burden of 
persuasion rests and remains entirely with the plaintiff to show that age 
was more than a motivating factor, but was essentially the deciding factor 
underlying the employer’s decision.

The Supreme Court’s Gross v. FBL Financial decision should serve as a 
significant victory for employers. As a result of this decision, age discrimi-
nation claims should be more difficult to prove and employers should be 
able to defend against such ADEA claims with more success than they 
have in the past.

Some observers have predicted Congressional action (akin to the 
Lilly Ledbetter Fair Pay Act) to reverse the Supreme Court’s decision 
by amending the ADEA to parallel Title VII’s lower burden of proof for 
claimants.
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Anderson Kill
Continues to Grow its National Practice

Anderson Kill is pleased to announce that it continues to grow its national  
practice with the addition of six attorneys in three locations.  

We welcome our new shareholders and associates:

ANDERSON KILL & OLICK, P.C. 
1251 Avenue of the Americas, New York, NY 10020 

Phone (212) 278-1000 | Fax (212) 278-1733

Todd Duffy, Shareholder New York City office
Chair, Bankruptcy & Restructuring

(212) 278-1621 
tduffy@andersonkill.com

Cynthia M. Monaco, Shareholder New York City office
Anti-Counterfeiting, White Collar Crime, Corporate and Commercial 

Litigation, and Corporate & Securities 
(212) 278-1034 

cmonaco@andersonkill.com

Arnold Barba Ventura, California office
Insurance Recovery and Corporate and Commercial Litigation

(805) 288-130 
 abarba@andersonkill.com

Matthew T. Baskir Washington, DC office
Corporate and Commercial Litigation  

and Insurance Recovery 
(202) 416-6554 

mbaskir@andersonkill.com

Jeff G. Coyner Ventura, California office
Insurance Recovery, Environmental Law, Corporate and Commercial Litigation, 

and Real Estate and Construction 
(805) 288-1300 

jcoyner@andersonkill.com

Dennis J. Nolan New York City office
Bankruptcy & Restructuring 

(212) 278-1659 
dnolan@andersonkill.com
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