
The year 2010 intro-
duced employers 
to a new world of 

regulations relating to 
health care. Since, fortu-
nately, many of them phase 
in over years, employers 

have some breathing room before they take effect.
That time has passed, though, for an entirely 

different set of new regulations specific to Medicare. 
These regulations, which carry stiff penalty provi-
sions for noncompliance, took effect  on January 1.

Broad brush, these regulations require manda-
tory reporting by applicable employers to Medicare 
of settlements, awards and other payments made 
by employers and their insurance companies to 
Medicare-eligible claimants.  The purpose is to 
secure reimbursements to Medicare for payments 
that Medicare may have made previously.

If Medicare is not reimbursed within 60 days by 
the beneficiaries or other recipients, the employers 
will be required to reimburse Medicare themselves 
— even when the reimbursements duplicate their 
payments to the beneficiaries. 

For Whom Does This Bell Toll?
These new regulations are potentially appli-

cable to any employer, business or entity that 
ever has occasion to pay a health-related claim. 
All such entities fall under the acronym in the 
new law of RRE (responsible reporting entity).

Employers typically qualify as RREs in one of two 
ways. First, an employer can be an RRE if it sponsors 
a group health plan for its employees, rather than 
purchasing traditional health insurance policies. 
About two-thirds of employers fall into this category.

Second, an employer can be an RRE if it is 
“self-insured” with respect to liability or  workers’ 

compensation insurance. Medicare interprets “self 
insurance plans” broadly — an employer who 
has a traditional insurance policy to cover these 
risks can still be an RRE if it pays deductibles or 
self-insured retentions to or on behalf of claimants. 

The bottom line is — be careful. If you’re an 
employer, these new regulations could apply to you.

What’s It All About?
Under the new regulations, self-insured plans, 

along with insurance companies, are required 
to report all claims made by Medicare-eligible 
employees to the Centers for Medicare and Medicaid 
Services (CMS). The reporting obligation is retroac-
tive to July 1, 2009.

On the surface, the new Medicare regulations 
are simple. Whenever a 
company makes a payment 
to a person eligible to 
receive Medicare, that 
company is required 
to report that payment 
to CMS. That way, if 
Medicare has paid the 
claim already, Medicare 
will know to pursue a claim for reimbursement.

Medicare’s right to receive reimbursement 
arises from a 1980 law called the Medicare 
Secondary Payer Act (MSP). MSP establishes 
Medicare as a secondary payer of health-related 
claims, responsible only for claims that are not 
otherwise paid by a “primary plan.” Thus, when 
Medicare pays claims first — which happens 
frequently — its payments are conditional and 
Medicare is entitled to reimbursement for them 
when later payments are made by private insur-
ance companies, self-insured employers or others.
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The source of the new regulations is the 
Medicare, Medicaid and SCHIP Extension Act 
(MMSEA) of 2007. MMSEA establishes the 
reporting mechanism, which is designed to put 
teeth into the previously unenforceable concept 
of Medicare as “secondary” payer.

Medicare has high hopes for MMSEA. By 
increasing its ability to identify individuals who 
receive Medicare payments, Medicare expects to 
recoup approximately $1.74 billion of duplicate 
benefits each year.

While apparently a great idea for Medicare, 
the new regulations bring a lot of new work for 
employers, along with new risks and liabilities 
for any employers who happen to miss a step 
along the way.

How Does it Work?
For starters, the regulations require employers 

with reporting responsibilities to register online as 
RREs with the Medicare Coordination of Benefits 
Contractor. The deadline to register was September 
30, 2009, but registration is still permitted and in 
fact required. Registration requires various related 
acts, like naming an authorized representative to 
assume responsibility for reporting.

These employers then are required to verify 
the eligibility status for Medicare of anyone who 
is to receive a payment, as through a settlement, 
judgment or award. While employers are allowed 
to obtain eligibility information from the claimant 
directly, they also must obtain the claimant’s social 
security number and submit it, along with other 
personal information about the claimant, to CMS 
for verification. Depending on the type of plan, 
some employers may have reporting obliga-
tions beginning this year, and others may  have 
reporting obligations that start next year.  

Employers will need to move carefully with 
regard to the collection and disclosure of the 
required personal information.  Such informa-
tion often is governed by completely separate 
confidentiality obligations, such as nondisclosure 
provisions under confidentiality agreements.

Other than social security numbers, such 
required information can include Medicare Health 
Insurance Claim Numbers (HICNs), employer 
identifier numbers (EINs) and Internal Revenue 
Service Form W-2, which is the Wage and Tax 
Statement that employees receive from employers.

Before taking action on the claim, the 
employers must wait for CMS to respond back 
about the claimant’s Medicare status. Employers 
must repeat this process as often as necessary 
to identify changes in the claimant’s eligibility 
status and must retain all of these records, per 
claimant, for at least 10 years.

When a claimant turns out to be eligible, 
the employer must report information about 
the claim and the claimant to CMS as soon as a 
payment is made or is imminent. Parties to the 
claim have 60 days to reimburse Medicare and 
failure to do so may result in CMA charging 
interest on that amount.

Then, whenever an award or a settlement order 
provides for a payment to a Medicare beneficiary, 
the employer must complete an extensive report to 
CMS, with more than 100 categories of information. 
This obligation cannot be avoided by disclaimers 
of liability or statements — even in court orders — 
regarding the absence of medical damages.

The regulations also require employers to 
balance their reporting obligations about these 
payments with their various, and independent, 
confidentiality obligations to the payees.

Finally, if employers make mistakes, they are 
subject to costly fines, including a $1,000 fine for 
each day of noncompliance, as well as lawsuits 
from CMS seeking double recovery.

Do Employers Have Any Alternatives?
Employers need to appreciate that, as a 

secondary payer, CMS has broad recovery rights. 
Among other things, it can sue a primary plan to 
recover any “conditional payments” previously 
made by Medicare on behalf of the primary plan. If 
the lawsuit is successful, CMS can recover double 
damages from the primary plan, meaning  two 
times the amount of those conditional payments.

In developing these regulations, CMS’s primary 
focus has been on insurance companies, who are 
well equipped to handle these kinds of bureaucratic 
procedures. Adjusters and agents are used for 
recording claims notes and updating entry journals 
to monitor insurance claims. For many employers, 
however, this is foreign territory. An employer 
who bought a CGL, D&O or E&O policy with a 
self-insured retention probably never anticipated 
having to collect and report Medicare claim infor-
mation.  They are in the business of their business, 
not the business of insurance.
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CMS has authorized RREs to hire third-party 
administrators to help fulfill these reporting 
obligations. Employers must take note, however, 
that it is the employer, and not the agent, who will 
ultimately be held liable by CMS for any viola-
tions. In any event, employers will incur a signifi-
cant burden as result of these new regulations. 
Employers must either divert internal resources 
away from primary business operations to handle 
Medicare claims reporting, or hire third-party 
administrators to do the work for them.  

What Should Employers Be Doing?
• Test and adjust internal reporting mecha-

nisms, including the training of personnel.
• Ensure that a process is in place for gathering 

the appropriate personal information from 
known claimants.

• Test the method for verifying the accuracy of 
this information from CMS.

• Establish a process for identifying conditional 
payments previously made by Medicare.

• Assess whether they have the capacity 
to handle these obligations in-house or 
whether it would be better to hire a third-
party administrator.

If it’s true, as they say, that the first steps are 
the hardest, that would bode well for the new 
Medicare Reporting Requirements. The initial 
steps of getting this system underway look pretty 
daunting at this point. Hopefully, those difficulties 
will disappear as the journey gets underway.

Rhonda D. Orin is the managing partner of the Washington, D.C., 
office of Anderson Kill & Olick, LLP, and the head of the firm’s health 
insurance recovery practice group. Joseph G. Balice is an attorney 
in the firm’s Ventura, California, office. They specialize in representing 
employers as policyholders against health insurance companies, 
third-party administrators, stop-loss insurance companies and others.
Ms. Orin (202) 416-6549 rorin@andersonkill.com
Mr. Balice (805) 288-1300 jbalice@andersonkill.com
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Much of the damage to the thousands of busi-
nesses likely to be affected by the Gulf oil 

spill will be in the form of lost revenues, as resorts, 
fishing companies, ports, industries and other 
businesses are unable to use the Gulf’s waters or 
attract customers to seaside areas. Ultimately the 
responsibility for those losses rests with BP, which 
has agreed to place $20 billion in an independently 
administered fund to pay claims as well as with 
its partners, and to the lesser extent with other 
companies that own, operated and/or built the 
doomed Deepwater Horizon oil well and platform.  
BP is making payments on claims submitted to it, 
but many claimants are dissatisfied and dozens of 
lawsuits have already been filed. It will take years 
to resolve those claims — and ultimately, BP and 
other responsible parties may be unable to pay all 
of them. Therefore, every affected business should 
look to its first-party property insurance policies and 
determine whether it has coverage for not only any 
property damage but for lost profits as well.

Business Interruption Coverage
Most property insurance policies have “busi-

ness interruption” coverage that pays for lost busi-
ness income resulting from damage to covered 
property. Many also provide so-called contingent 
business interruption coverage for losses stem-
ming from damage to the property of a supplier 
or customer. Both types of insurance require that 
there be damage to property, and that loss of 
profits resulted from that damage. This require-
ment might preclude coverage for businesses in 
the Gulf areas that suffer losses simply because an 
offshore oil slick is scaring tourists away.  However, 
many businesses will be able to meet the property 
damage requirement if oil reaches their beaches, 
docks or industrial facilities, or fouls their boats or 
other equipment. Also, companies with licenses 
to use the Gulf waters and seabed for fishing, oil 
and gas exploration, or other purposes, may be 
able to establish coverage for contingent business 
interruption caused by damage to the property of 
a “supplier,” i.e., the government entity that has 

Insurance Recoveries for 
the Gulf Oil Disaster

By Finley Harckham*
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IRS Circular 230 Disclosure: To ensure compliance 
with requirements imposed by the IRS, we inform 
you that any U.S. federal tax advice contained in this 
communication (including any attachments) is not 
intended or written to be used, and cannot be used, 
for the purpose of (i) avoiding penalties under the 
Internal Revenue Code or (ii) promoting, marketing, 
or recommending to another party any transaction or 
matter addressed herein.
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licensed its activities. For example, fishing compa-
nies that have business licenses to fish in certain 
waters may be able to argue that property in which 
they have an insurable interest has been damaged.  

Order of Civil Authority Coverage
Coverage might also be provided for some compa-

nies under their insurance for business interruption 
resulting from orders of civil authority which prevent 
access to their property. Like BI insurance, order of 
civil authorities coverage typically is tied to damage to 
property, though it can be anyone’s property, not just 
that of the policyholder or its suppliers or customers. 
Many thorny issues will doubtless arise over coverage 
for business interruption caused by advisories against 
swimming, fishing and boating in contaminated areas.

Coverage Exclusions
If the requirements for business interruption or 

order of civil authority coverage can be met, policy-
holders may still have to contend with policy exclu-
sions — particularly so-called pollution exclusions.  
These are often broadly worded, and some clearly 

include oil spills in certain circumstances. However, 
many pollution exclusions contain an exception for 
contamination which results from a “hostile fire.”  
A good argument can be made that the current 
disaster resulted from a hostile fire.

Pursuing Coverage
Pursuing insurance claims can be arduous 

and frustrating.  To maximize the chances of full 
recovery, policyholders should follow these steps: 
1) establish a settlement deadline at the outset; 2) 
document everything that transpires with respect 
to the claim; 3) assemble a recovery team that 
includes claims handling experts on your side; 4) 
be mindful of all deadlines imposed by policy terms, 
e.g., a deadline for filing suit against the insurer; and 
5) claim losses resulting from slow claims handling 
if the insurance company drags out the process.

Finley Harckham is a senior shareholder in the New York office 
of the law firm of Anderson Kill & Olick, P.C. He regularly advises 
and represents insurance policyholders with respect to coverage 
claims and lawsuits. He also heads Anderson Kill’s loss advising 
subsidiary, Anderson Kill Loss Advisors. 
(212) 278-1543  fharckham@andersonkill.com
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