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Arbitration of Insurance  
Coverage Disputes:  

A Policyholder’s Definitive  
Survival Guide

JOHN G. NEVIUS, ESQ., P.E., AND PETER A. HALPRIN, ESQ.

policyholders have no choice when it comes to the 
inclusion of such provisions, which often consist of 
standard form language. This has led several states to 
ban arbitration of coverage disputes. As of July 2010, 
the following states had anti-arbitration provisions: 
Arkansas, Georgia, Kansas, Kentucky, Louisiana, 
Missouri, Montana, Nebraska, Oklahoma, South 
Dakota, and Vermont.1 Rhode Island has a statute 
that allows for arbitration only at the option of the 
policyholder.2 

When policyholders feel strongly that an insur-
ance company is employing improper claim-handling 
tactics, or simply fighting a valid claim, there are 
sometimes ways that they can avoid arbitration 

Introduction

Arbitration provisions are becoming increasingly 
common in insurance policies, particularly where 
specialty coverage is concerned. Many legal practi-
tioners favor arbitration over litigation, depending 
on the nature of the case. Unfortunately, when 
it comes to insurance disputes, arbitration can be 
disadvantageous for policyholders. Too often, the 
process is skewed in favor of the insurance company. 
Increasingly, insurance policy arbitration provisions 
contain language not only limiting a policyholder’s 
rights, but also eviscerating established legal protec-
tions, both statutory and under common law. Most 

Insurance Strategies

Policyholder strategies for countering the insurers’  
inherent advantage in disputes subject to arbitration.
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and have the day in court they deserve. Too many 
policyholders, however, get stuck dealing with 
unanticipated claim disputes that must be resolved 
confidentially under arbitration provisions they may 
never have read or may not even have realized were 
included in the policy language. However, when 
they cannot be avoided, arbitration proceedings 
can be managed effectively to make the playing 
field less slanted. 

Arbitrators have little incentive to 
side with policyholders whom they 
are unlikely to encounter again in 
the future.

Whether negotiating to avoid having arbitration 
provisions inserted into your coverage, fighting to 
avoid an unfair arbitration process, or facing an 
unavoidable arbitration, policyholders need experi-
enced coverage counsel. At each stage, sophisticated 
policyholders and risk managers can avoid common 
mistakes. The idea is to make the negotiation or 
arbitration process work as well as possible by un-
derstanding in advance the ways in which the deck 
is stacked against the policyholder. 

State courts and legislatures understand that cov-
erage disputes do not involve an even playing field. 
Consequently, case law has developed and statutes 
have been enacted that contain significant protections 
for insurance consumers, including presumptions in 
favor of coverage or against the drafter of unclear 
policy language, as well as so-called fee-switching 
laws. Some standard-form arbitration provisions do 
away with these protections. 

The operative arbitration requirement may not 
even be in the insurance policy itself, but rather 
included in a side agreement for collateralizing 
premiums or as “deductible security.”3 Where a 
policyholder never agreed to arbitrate, but received 
side agreements containing arbitration provisions 
or final policy language after other essential cover-
age elements were bound, policyholders should not 
have to arbitrate.4 

Here are ten specific ways arbitration can work 
against policyholders:

1. Forced Compromise: Arbitration by its nature is 
generally more focused on compromise than litiga-
tion, wherein a party’s rights may be vindicated 
fully. Insurance companies routinely take advan-
tage of this to avoid paying a claim in full. This 
is unfair because insurance disputes are different 
from typical commercial disputes. Policyholder 
consumers do not purchase insurance to have 
their loss split down the middle so they receive 50 
cents on the dollar. When a policyholder suffers 
an accidental loss, he or she is not at fault in any 
way. Even where a policyholder may arguably have 
been negligent, leading to an accident, the argu-
ment can be made that the insurance company 
accepted that risk, took it into account when un-
derwriting, and calculated and accepted premiums 
based on full payment. Moreover, most insurance 
companies evaluate risks — especially risks aris-
ing from negligence — before selling insurance 
and even tout their experience and expertise in 
doing so as part of what they sell. Accordingly, 
policyholders may reasonably expect to be made 
whole for a covered loss and to not be shunted 
into a confidential process specifically designed 
to promote compromise.

2. Loss of Legal Protections: Arbitrators seeking to 
find a compromise may ignore or only partially ap-
ply routine statutory or common-law protections 
of policyholder’s interests. Certain protections, 
such as fee shifting, may be less available in arbi-
tration because the arbitrator considers them to 
have a punitive element at odds with the spirit of 
compromise. Moreover, as mentioned above, many 
arbitration provisions expressly take these protec-
tions away by, for example, expressly disallowing 
the collection of fees by the policyholder.

3. Arbitrator Bias: Arbitration is a commercial 
enterprise. Arbitrators have little incentive to 
side with policyholders whom they are unlikely to 
encounter again in the future. Individual policy-
holders are unlikely to be a continuing source of 
revenue. This is not true of insurance companies 
that are in a position to offer repeat business. 
Judges are appointed or elected, but arbitrators 
generally are chosen by the parties. Arbitrators 
that are prepared to issue awards or decisions 
perceived as punitive toward insurance companies 
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are less likely to be selected more than once by 
insurance companies, and so they may forfeit a 
substantial source of repeat business.

4. Streamlined Justice: In the more casual atmo-
sphere of an arbitration, arbitrators may feel less 
compelled than sitting judges to follow the letter 
of the law. This is a particular problem when it 
comes to allegations of bad faith or other policy-
holder protections that an arbitrator may see as 
tangential and not within the scope of the stream-
lined arbitration proceedings, which are designed 
to foster speedy resolution through compromise. For 
example, even the most well-meaning arbitrator 
may be less inclined to apply the “any possibility 
of coverage standard” or construe policy language 
against the insurance company because the result 
would yield a complete victory for the policyholder, 
as opposed to a compromise resolution. Moreover, 
arbitrators have tremendous latitude with minimal 
public (and often no judicial) scrutiny. 

5. Erosion of Rights: Arbitration provisions in-
creasingly contain anti-policyholder consumer 
provisions, such as purported bars on the collec-
tion of “fees” or revisions to the standard rules of 
construction regarding ambiguity and drafting 
(contra proferentum). The following is a standard 
form arbitration provision: 

Any dispute, controversy or “claim” arising 
out of or relating to this policy shall be finally 
and fully resolved through arbitration in ac-
cordance with the commercial arbitration rules 
of the American Arbitration Association. The 
arbitrator(s) and the number of arbitrators shall 
be chosen in the manner and within the time 
frames provided by such rules.

The arbitration proceeding shall take place in 
the “named insured’s” state of domicile or in the 
domicile of the “insured,” person or entity seek-
ing relief from us or from whom we are seeking 
relief. The arbitrator(s) shall give due consider-
ation to the general principles of the law of the 
insured’s state of domicile in the construction 
and interpretation of the provisions of the policy; 
provided, however, that the terms, conditions, 
provisions and exclusions of this policy are to be 

construed in an evenhanded fashion as between 
the parties. Where the language of this policy 
is alleged to be ambiguous or otherwise unclear, 
the issue shall be resolved in the manner most 
consistent with the relevant terms, conditions, 
provisions or exclusions of the policy (without 
regard to the authorship of the language, the 
doctrine in favor of either party or parties, and 
in accordance with the intent of the parties).

The written decision of the arbitrator(s) shall 
set forth its reasoning, and it shall be provided 
simultaneously to both parties and shall be 
binding on them. The arbitrators’ award shall 
not include attorney fees or other costs. Judg-
ment on the award may be entered in any court 
of competent jurisdiction. Each party shall bear 
equally the expenses of arbitration.

Many states allow prevailing policyholders to 
recover their fees as both a counter to the in-
surance company’s enhanced bargaining power 
(in general, very little policy language actually 
is negotiated) and to provide economic incen-
tives to force a claim compromise by denying 
or delaying the provision of coverage.

6. Denial of Discovery: In arbitration, policyholders 
are often denied basic discovery under the guise 
of economy and efficiency. Basic information on 
how the claim was analyzed and handled may 
demonstrate that coverage could exist but was 
denied improperly. Whether this is true or not, 
the insurance company can force the policyholder 
to cooperate and turn over all sorts of loss infor-
mation under the guise of the need to establish 
and document the claim. Insurance companies, 
on the other hand, have been known to hide the 
ball by requiring a policyholder to make specific 
requests even when the information is readily 
available to the insurance company. This defeats 
the whole purpose of discovery, but arbitrators are 
often reluctant (and have less authority) to order 
certain types of documents produced. Arbitrators 
are often reluctant to compel insurance companies 
to turn over guidelines or other internal insurance 
company training documents, reserve or reinsur-
ance information, or information regarding how 
similarly situated policyholders or claims have 
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been dealt with in the past or in alternative ju-
risdictions (insurance companies routinely take 
different positions on coverage based on favorable 
state law and do not seem to be troubled by adopt-
ing differing interpretations of policy provisions 
when state case law supports their positions).5 

Policyholders and other 
consumers also may not be in 
a position to “shop around” or 
successfully negotiate over the 
inclusion of arbitration provisions 
in standard-form contracts.

7. Cloak of Confidentiality: Similarly, because ar-
bitration proceedings are not public and do not 
further the development of common law, insurance 
companies are less constrained in taking outlandish 
or inconsistent claim positions when they know 
that arbitration will be the policyholder’s sole 
recourse. In addition, unlike case law, confidential 
resolutions reached in arbitration proceedings are 
not available to other similarly situated policyhold-
ers merely seeking to require insurance companies 
to handle claims consistently. 

8. Lack of Economic Consequences: Because the 
negative consequences to an insurance company 
are so limited in terms of application of legal 
protections, awards of extracontractual damages 
or prevailing party fees, and development of case 
law, insurance companies have limited incentive 
to handle claims responsibly when they know a 
confidential arbitration will be the policyholder’s 
sole recourse.

9. Arbitrary Awards: Most arbitration provisions 
do not require any level of reasoning to support 
an award or decision.6 It is left to the arbitrator’s 
discretion as to whether and how to explain the 
decision. This often makes it almost impossible 
to appeal, let alone overturn, an award that is 
based solely on the arbitrator’s unexplained or 
vague decision.

10. No Jury: Jurors are often receptive to arguments 
seeking to demonstrate that an insurance com-
pany is manipulating the system to its economic 
advantage. Juries are fundamental to the legiti-
macy of our judicial system and basic notions of 
fairness, including due process. Policyholders are 
entitled to have their claims heard by a jury.

Making Arbitration Work for Policyholders

Arbitration has been hailed by some as a dispute-
resolution cure-all in our litigious society. It is true 
that arbitration provides greater flexibility than 
traditional litigation and can streamline proceedings. 
As enumerated above, however, arbitration often 
tilts the field against policyholders specifically and 
consumers generally. This fact has not gone unrec-
ognized by policymakers and the courts. Numerous 
states, and some courts, have begun to push back 
and take action to curb the use and strong legal 
presumption in favor of arbitration.7 On a national 
level, the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, signed into law by Presi-
dent Obama on July 21, 2010,8 requires the newly 
created Bureau of Consumer Financial Protection 
to report to Congress the results of a study on the 
use of agreements “providing for arbitration of any 
future dispute between covered persons and consum-
ers in connection with the offering or providing of 
consumer financial products or services.”9 

This apparent trend toward putting some limits on 
arbitration is not anti-arbitration per se. Rather, it 
questions whether, where equal bargaining does not 
exist, it is conscionable to require policyholders or 
other consumers to forgo their right to the traditional 
protections of our legal system. This question takes on 
further urgency because arbitration provisions may be 
drafted to limit existing consumer protections or to 
benefit other interests under the guise of streamlined 
dispute resolution.10

The arguments against arbitration of insurance 
disputes also apply to other consumers in many cases. 
Neither group typically has input over contract draft-
ing, particularly inclusion of an arbitration clause. 
Policyholders and other consumers also may not be 
in a position to “shop around” or successfully nego-
tiate over the inclusion of arbitration provisions in 
standard-form contracts.

Too often, policyholders buying insurance are 
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focused almost exclusively on obtaining coverage 
for the risks that they face. Many policyholders and 
most consumers fail to consider the consequences of 
being compelled to arbitrate if and when a dispute 
arises. As a result, they may accept the presence 
and onerous construction of an arbitration clause 
as written without challenge or due consideration 
of their legal rights. Policyholders, consumers, and 
insurance brokers should bear in mind, however, 
that arbitration clauses, like other aspects of an 
insurance contract, can and should be the subject 
of negotiation.

Problems with Standard Form  
Arbitration Clauses

Loss of Legal Protections
The loss or modification of traditional legal pro-

tections is a key factor in the movement against 
arbitration. The loss of legal protections manifests 
itself in several ways, both legally and procedurally, 
and is a common theme throughout this part of our 
discussion. This issue was touched on recently by 
the United States Supreme Court with regard to a 
discrimination claim in an employment contract.11 
In Rent-A-Center, the court held that a provision 
of an employment agreement that delegates to an 
arbitrator the exclusive authority to resolve any 
dispute over the agreement’s enforceability was a 
valid delegation.12 The court’s decision highlights 
how an arbitration provision can be used to keep 
allegations of discriminatory conduct out of the 
public domain. It also demonstrates the degree of 
deference that can be accorded arbitration provi-
sions. This heightened deference is at the heart 
of the problem because it can be abused. When 
arbitration provisions are laced with language ren-
dering the process unfair, they should be reformed 
or such language should be held unenforceable.13 
Regrettably, in the Rent-A-Center case, the Supreme 
Court allowed the arbitration to proceed even 
though it is unlikely that the employee had any 
meaningful ability to negotiate over the arbitration 
language under which the employee’s rights — or 
lack thereof — were determined. 

Loss of Procedural Protections — Discovery
Traditionally, international commercial arbitra-

tion disputes involved parties from different nations 

with different legal traditions, often in the maritime 
context, where the issues were relatively clear. As 
such, extensive discovery, which is uncommon in 
the majority of jurisdictions throughout the world, 
generally was unnecessary. In addition, lack of due 
process was not necessarily a significant issue. 

In the United States, however, full disclosure or 
“discovery” is a cornerstone of the judicial system. 
The Federal Rules of Civil Procedure are extremely 
broad with respect to what is discoverable.14 Parties 
are entitled to prehearing access to witnesses, includ-
ing depositions. Indeed, most states have liberal rules 
with respect to discovery as well. 

Many arbitration clauses drafted 
by insurance companies specifically 
preclude recovery of punitive 
damages and attorney’s fees.

Arbitration, because of its international origins, 
as well as its purpose of creating a more efficient and 
streamlined resolution process, generally is inconsis-
tent with such extensive discovery. While this may not 
be as true in domestic arbitrations, a Bermuda-Form 
arbitration, for example, tends to have particularly 
restrictive discovery from the standpoint of many 
United States practitioners. For English-seated 
arbitrations, discovery is a limited term and gener-
ally refers only to document production. Access to 
witnesses is only granted at the hearing, and use of 
interrogatories, while possible, is rare. 

In an insurance dispute regarding the meaning or 
interpretation of a policy term(s), pretrial access to 
underwriters and claim handlers often is essential 
to understand and address the insurance company 
position. Further, in practice, insurance companies 
often employ attorneys as claims handlers. This can 
lead to assertions of the protections of attorney-
client privilege with regard to claims handling. 
This conduct is improper.15 Arbitrations, because 
they are more flexible and casual, tend to scrutinize 
claims of privilege or discovery abuse less closely 
than courts. Accordingly, streamlined arbitration 
discovery tends to prejudice policyholders more 
than insurance companies.
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Loss of Substantive Protections —  
Punitive Damages and Attorney’s Fees

Legislative and judicial bodies have recognized 
the duty of good faith and fair dealing implied in 
every contract, including insurance policies. Bad 
faith, or the threat thereof, is an important legal 
principle protecting policyholders and consumers 
alike. Many states have, therefore, established statu-
tory schemes under which policyholders may obtain 
punitive damages and attorney’s fees under certain 
circumstances based on improper insurance company 
conduct. However, many arbitration clauses drafted 
by insurance companies specifically preclude recovery 
of punitive damages and attorney’s fees. This creates 
a significant advantage for insurance companies. It in 
fact creates a disincentive for insurance companies to 
behave properly and for policyholders to sue because: 
(1) policyholders will not be able to obtain their fees, 
which can be quite high, and (2) the value of the 
loss may be exceeded by fees or the time and internal 
company costs expended in prosecuting the claim. 

If matters such as bad faith, 
unfair trade practices, punitive 
damages, or recovery of legal fees 
and costs were not fully addressed 
in the arbitration proceeding, 
such allegations are much more 
difficult to pursue on appeal.

As Warren Buffett has noted in his well-known 
annual letters to Berkshire Hathaway shareholders, 
insurance companies make money through a concept 
called “float.”16 That is, insurance companies increase 
profits by getting a policyholder’s money (premium), 
investing that money, and holding it for as long as 
possible. The longer a valid claim remains unpaid 
or a dispute drags out, the longer the insurance 
company holds the money. Awards of prejudgment 
interest militate against this phenomenon if a case 
does not settle and the policyholder is successful, 
especially in New York.17

An arbitration provision that relieves an insur-

ance company of serious economic consequences 
for not paying a valid claim creates a substantial 
incentive to deny a complicated or costly claim and 
initiate arbitration. The threat of punitive damages 
is a critical arrow in the policyholder’s quiver. The 
possibility of an award of such damages can serve to 
alter the mathematical advantage of the insurance 
company. Indeed, merely having the arrow might be 
enough to persuade an insurance company to settle 
when coverage has become reasonably clear. Simi-
larly, the availability of attorney’s fees changes the 
equation, even in the absence of a punitive damage 
award, and promotes settlement of legitimate claims. 
Arbitration can be time-consuming and expensive. 
Courts generally have discretion to award fees and 
many jurisdictions expressly allow for this. Taking 
recovery of a policyholder’s fees off the table at the 
outset gives the insurance company a tremendous 
advantage.18 This is particularly true because insur-
ance companies — unlike policyholders — litigate 
or arbitrate routinely and are able to procure legal 
services with volume discounts.

Loss of Substantive Protections —  
Statutory Remedies and Contra Proferentum

As discussed above, insurance companies may limit 
the causes of action available to a policyholder via 
language in an arbitration clause. More commonly, 
however, an arbitrator will refuse to permit statutory or 
common law causes of action to go forward for reasons 
of economic efficiency and to facilitate compromise in 
the arbitration. This can place the policyholder in a 
very difficult position. On one hand, the policyholder 
must bring the claim so as to avoid waiving it later.19 
On the other hand, as explained above, arbitrators 
generally refuse to consider the cause of action as 
viable in arbitration. Bringing such a claim can also 
be costly and strategically disadvantageous to a poli-
cyholder if it results in a “loss” when rejected by the 
arbitrator. Thus, a classic Catch-22 can arise where, 
on appeal, a court may be unwilling to hear issues that 
could have been heard under the arbitration clause, 
but were not allowed in the underlying arbitration 
because of the arbitrator’s unwillingness to include 
issues that are rooted in statutory remedies. 

This also relates back to the issues of not being 
able to collect punitive damages or attorney fees or 
costs. Certain remedies, in the insurance context, may 
only be available in conjunction with a demonstra-
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tion of violation by an insurance company of unfair 
trade practices or other statutes designed to protect 
consumers. If matters such as bad faith, unfair trade 
practices, punitive damages, or recovery of legal fees 
and costs were not fully addressed in the arbitration 
proceeding, such allegations are much more difficult 
to pursue on appeal. There will be no record of ad-
dressing these matters, even assuming the arbitrator 
renders a thorough, written opinion. 

Accordingly, on appeal, a judge may be faced with 
fashioning a remedy that involves having to send the 
parties back to arbitration generally or in order to 
develop more of a record on which to impose sanc-
tions. This is unlikely and inefficient.

Perhaps the single most important disadvantage 
to policyholders associated with the arbitration of 
insurance disputes today (and many ancillary insur-
ance documents) is the elimination of the doctrine 
of contra proferentum, the legal concept whereby 
potentially ambiguous language is construed against 
the drafter. Provisions attempting such elimination 
have proliferated recently, particularly in standard-
form arbitration clauses. 

For example, in Bermuda-Form arbitration clauses, 
Condition O of the policy purports to negate certain 
New York (or other applicable state) rules of policy 
construction with respect to policy language or struc-
ture that may be unclear. Anyone who has ever read 
an insurance policy in its entirety can speak to the 
general lack of coherence and potential ambiguity 
inherent therein. Some commentators believe that 
policy language is purposefully ambiguous so that 
insurance companies can interpret the language or 
particular provisions to suit their purposes. Because 
the insurance company (or an industry group such 
as Insurance Services Office or the London-based 
Non-Marine Association) almost always drafts the 
policy language, the law provides that “a tie goes 
to the policyholder.” In other words, where policy 
language is potentially ambiguous on its face, under 
the specific circumstances, based on its structure or 
because it contains contradictory provisions and 
multiple reasonable interpretations are possible, the 
interpretation in favor of coverage prevails.20 This 
rule of construction helps level the playing field 
and furthers an important public policy goal that 
should, theoretically, compel insurance companies 
to draft standard-form language that is clearer and 
more precise.

Documenting and Explaining the Award
In most instances, arbitrators do not have to provide 

a reasoned award. This further impairs any appeal and 
subsequent judicial review. Even if a court is willing 
to hear a challenge to an arbitral award, the lack of 
a written, reasoned award often provides a limited 
basis for doing so. 

Lack of Precedent and Meaningful Review
Arbitrators are not necessarily bound by the law or 

decisions in past cases. There is often no meaningful 
opportunity to appeal arbitrator decisions, no matter 
how misguided or contrary to law they may be. This 
works against policyholders in at least two ways. First, 
rulings against an insurance company in one arbitra-
tion are confidential and will not be known outside 
of the arbitration. As a result, an insurance company 
is free to take contradictory or inconsistent positions 
without fear that it will be bound by a single position 
in the next arbitration. 

Second, because courts are extremely reluctant to 
review the findings of an arbitration proceeding, fail-
ure to follow the law will have limited consequences, 
if any. In general, some judges see arbitration as an 
administrative necessity that lowers their caseloads by 
providing legitimate alternative dispute resolution. As 
stated in nearly every federal court decision on arbitra-
tion, federal policy strongly favors arbitration.21 

In fact, arbitration can be a very effective and 
efficient means to resolve business disputes between 
two or more relatively equal parties. However, because 
“arbitration awards are subject to very limited review,” 
they are ill-suited to coverage disputes, in which the 
policyholder and insurance company are not equally 
situated — especially when an arbitrator is relatively 
unfamiliar with coverage law.22 Similarly, at the state 
level, “a court [may] not [be] permitted to vacate an 
arbitration award when the award is based on errors 
of law.”23 Given this high threshold, an arbitral award 
may be considered functionally binding, and it may 
not be worthwhile to attempt to vacate such an award, 
even where the award is legally incorrect.

Arbitration Bias
Arbitration is not only a means of alternative 

dispute resolution but also a commercial enterprise 
for the arbitrator and for the institution administer-
ing the arbitration. As with any well-run business, 
some attention must be paid to frequent or repeat 
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customers. In fact, in a 2007 study by Public Citizen 
regarding mandatory arbitration clauses in consumer 
finance disputes, consumers lost nearly 94 percent 
of credit card disputes administered by the National 
Arbitration Forum. Insurance companies that draft 
the arbitration clause in a standard-form policy con-
tract will often use the same institutions and even the 
same arbitrators over and over again. Thus, certain 
arbitrators may have limited incentive to side with 
policyholders. 

Even if an arbitration contract 
was entered into as a result of 
fraudulent misrepresentation,  
the power to make a determination 
of fraud often will lie with the 
arbitrator(s).

Avoiding Arbitration
As a result of the challenges described above, 

many policyholders may find it prudent to avoid 
arbitration entirely. The most effective way to do 
so would be to refuse to purchase coverage requir-
ing arbitration. This can be expensive and may be 
impossible, especially for novel or hard-to-place 
surplus lines of coverage. 

Once an insurance contract has been entered into 
and litigation is on the horizon or has commenced, 
there are essentially two ways to avoid arbitration. 
First, a policyholder can apply to the court to stay 
arbitration pending a determination by the court 
regarding the validity of the arbitration clause or of 
its enforceability or application under the circum-
stances, e.g., where not all necessary parties have 
agreed to arbitrate.24 This, however, is not likely to 
provide the policyholder with a means to success-
fully avoid arbitration because, as a general rule, an 
arbitration panel is empowered to determine its own 
jurisdiction.25 Even if an arbitration contract was 
entered into as a result of fraudulent misrepresenta-
tion, the power to make a determination of fraud 
often will lie with the arbitrator(s).26 

The second approach, and one that is far more 
common, is an attempt to challenge the validity of 

an arbitration award after the panel has rendered an 
award. This, however, can be a difficult undertaking 
given the limited grounds for vacating an award. 

Policyholders and brokers would be wise to be 
more proactive when negotiating over the inclusion 
of arbitration clauses. The best time to raise the is-
sue is either prior to renewal of a policy or prior to 
the initial binding of any type of insurance coverage 
for the first time. In addition, as discussed above, 
insurance companies have been known to foist 
arbitration provisions onto unaware policyholders 
either through the use of so-called side agreements 
required after coverage is bound or incorporated 
into the insurance policy at the time the actual 
policy itself is issued, often some time later after 
coverage has already incepted. Policyholders and 
risk managers would be wise to consult their brokers 
as well as legal counsel to address how to respond 
when arbitration provisions are introduced with no 
prior disclosure. In this context it is important to 
remember that many states bar coverage arbitration. 
Even when an action is in federal court, district court 
judges should defer to state laws barring arbitration 
of coverage disputes.27 

Making an Arbitration Clause  
Work for Policyholders

If an arbitration clause cannot be avoided, policy-
holders may want to consider utilizing experienced 
legal counsel to assist a qualified broker in developing 
fairer policy language. The drafter should focus on 
the following provisions.

Loss of Substantive Protections —  
Statutory Remedies and Contra Proferentum

The absence of contra proferentum protections 
severely prejudices the rights of policyholders. It is 
therefore necessary to ensure that the arbitration 
clause does not eviscerate this basic legal doctrine. 
Second, language such as that found in a Bermuda-
Form arbitration clause28 should not be included 
under any circumstances if at all possible. Third, 
perhaps language can be added to the effect that the 
clause will be interpreted so as to be in conformity 
with the prevailing canons of construction. This may 
be helpful since even under the principles of general 
international merchant law, lex mercatoria, contracts 
are construed against the drafter.29 
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Award, Lack of Precedent, and Meaningful Review
Although judicial review of an arbitral award may 

be unavailable (either explicitly or as a practical mat-
ter), it is important to ensure that some form of review 
is available and that any arbitration decision includes 
a detailed written and reasoned award.30 Under many 
arbitration rules, a written award is not required. It is 
incumbent on the policyholder to explicitly include 
a provision requiring a reasoned arbitration award 
in writing. This is also an important consideration 
in selecting arbitral institutions: the other rules of 
the institution should be carefully considered when 
purchasing an insurance policy containing an arbi-
tration provision.

Arbitration Bias
Addressing the nature or qualifications of arbitra-

tors may also be useful to policyholders. However, 
the appearance of being the drafting party should be 
avoided, and attorneys who provide advice on insur-
ance policy provisions to be included would be well 
advised to work with a reputable insurance broker 
who knows the market. Policyholders should retain 
the right to select at least one arbitrator. Here, size of 
the panel is also an issue. Three arbitrators are more 
expensive than one, but having at least one “pick” 
on the panel can be crucial.

In addition, the qualifications of the arbitrator(s) 
can be determined in the clause or by agreement 
prior to the inception of arbitration. Policyholders 
will typically benefit from the inclusion of a quali-
fied United States lawyer or judge on the panel. 
As a corollary, a former judge or jurist might be a 
better panelist than a lawyer and be more likely to 
follow the letter of the law. Judges and jurists might 
also have more control over the process and may 
be more willing to delve into evidentiary issues. 
In addition, many coverage disputes would best 
be resolved by those with some sort of specialized 
professional background, such as architecture or 
engineering. In all cases, research your arbitrator’s 
background just as carefully as you would that of a 
witness or expert witness.

Make The Arbitration Work For You
When forced to arbitrate, streamline your case. 

Go for a quick proceeding with few experts and a 
limited amount of detail. Use video of the other 
side’s unavailable witnesses effectively and call the 

least polished and most forthcoming witnesses from 
the other side. Pick your battles. Arbitrators are hu-
man beings. When confronted with a dispute in the 
midst of a proceeding, they may pick the easy, less 
confrontational way out. Try to flag and resolve sticky 
issues before the arbitration actually commences. The 
importance of picking the right arbitrator(s) cannot 
be overstated.

Many coverage disputes would 
best be resolved by those 
with some sort of specialized 
professional background, such 
as architecture or engineering.

Conclusion

When arbitration involves parties with equal 
bargaining power, it can be an effective tool in re-
solving disputes efficiently. Standard-form arbitration 
language in most insurance policies, however, has 
been manipulated to sway the process in favor of 
the insurance company, i.e., the party that drafted 
the policy and offered the coverage more or less on 
a take-or-leave-it basis.

What is a policyholder to do? There is a strong 
presumption in favor of arbitration. Nonetheless, 
judicial challenges have been known to prevail in 
cases where the policyholder was induced to arbitrate 
fraudulently or the arbitration provisions shocked 
the conscience of the court. One of the first things 
to consider is whether the arbitration provision is, 
as written, in fact, enforceable. 

If you, as a policyholder, must proceed with arbitra-
tion, also consider the following:

Use three arbitrators if the policy language per-•	
mits that option — and use your pick wisely (you 
pick one, the opposing party picks one, and the 
two selected arbitrators then pick a third neutral 
arbitrator as chair). As with expert witnesses, the 
more you know about an arbitrator, the better your 
chances of getting a professional who is interested 
in fairness and justice.
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Make focused and reasonable “discovery” demands •	
and stick to them. At a minimum, denial of due 
process in obtaining information may be grounds 
for appeal.

Think like an arbitrator. It may be strategically •	
effective to offer compromise positions in briefing 
or other communications with the arbitrator.

Use the flexibility of an arbitration to further •	
your interests. Mediation may be a good first 
step. Exploring confidential settlement proposals 
with the arbitrator alone at certain points in the 
proceeding may also be effective. Many arbitrators 
will allow or even request that the parties submit 
confidential memoranda only to be read by the 
arbitrator and not the other side.

Indispensable parties may not have signed any •	
contract containing an arbitration provision. 
Such parties cannot be compelled to arbitrate, but 
their testimony may be essential. This situation 
can raise legitimate questions for a court about the 
practicality of proceeding to arbitration.

Consider whether there was fraud in the induce-•	
ment to arbitrate. Proving such fraud is generally 
considered an uphill battle, but it can succeed if it 
can be demonstrated that misrepresentations were 
made to reassure a policyholder or consumer with 
respect to inclusion of an arbitration provision in a 
contract. Keep in mind, however, that one is very 
likely to have claims of fraudulent inducement 
heard by the same arbitrator who will ultimately 
decide your case.
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28 See supra n. 20.
29 See UNDROIT Principles of International Contracts 2004, 

Article 4.6 Contra Proferentem Rule, available at http://
www.unidroit.org/english/principles/contracts/main.htm. 
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30 See JAMS Optional Arbitration Appeal Procedure, available 
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procedure. Judicial review may be difficult to obtain; 
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