You’ve Decided to Build Green.
Now What?
5 Considerations for Every Green Design Contract
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By Lawrence J. Bartelemucci, Esq.
“Building green” comes
in many forms and is motivated by
various purposes. Whether you are
retrofitting an existing hotel to meet
newly-imposed legal requirements,
constructing a new hotel with green
marketing in mind, renovating a
building to receive tax incentives, or combining these
and other goals, green design and construction should
not be treated like a normal construction project. Green
construction projects are highly specialized and require
a higher level of team expertise and documentary
detail than do conventional projects.
The first step in the green building process
is to engage a professional, usually an architect, to
design and run the project. In this respect, the ownerarchitect agreement is the key document in the green
building process, and offers owners an opportunity to
set the tone for the project at its onset. While no short
list of prudent practices can be exhaustive, owners

should address the following five considerations when
entering into contracts for green design.
1. Carefully Choose the Design Team
Let other hotels give the new team a shot;
you want experience. Whether seeking a Hotel and
Lodging Green Seal™, the U.S. Green Building
Council’s Leadership in Energy and Environmental
Design (LEED™) certification, a governmental
sign-off, or another environmental sustainability
designation, it is essential that the design team (and
construction team, for that matter) have substantial
experience with green design and the specific
certification process being undertaken. The engaged
professional should have substantial experience
with the specific certification process’ requirements
and procedures. Such experience will enable the
professional to better navigate the certification process
and better estimate anticipated costs.
2. Set Project Goals Clearly and Explicitly
The specific goals, such as a particular LEED
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approval, should be clearly and explicitly specified in the contract.
These goals will control the scope of the project and resulting services
required of the design professional. Any ambiguity in the goals and
scope of responsibilities could result in a project that does not meet
your expectations, the desired sustainability standards, or, potentially,
legal requirements. Equally important, the design professional should
perform a cost estimate before finalization to determine whether the
chosen goals are economically
feasible. Admirable sustainability
goals will do you no good if the
project is too expensive.
3. Formulate a
Certification Plan with the Design
Professional as the Lead Actor
Once the project goals
are established, the contract should
establish a clear implementation
plan. This plan should set forth a
schedule for the various required
steps, with the design professional
heavily engaged in each step.
This must include oversight of
the contractor engaged to perform
the work. Green construction
involves both the finished product
and the construction itself, such
as a recycling program for demolished building materials. The design
professional should be the hotel’s eyes and ears on a project, so that
green building benefits are not lost through non-compliance with the
certification plan.
4. Specify Deliverables
The design professional’s deliverables must be explicitly
set out. The key deliverable is the final certification, but there are
numerous other deliverables along the way. Primary among them
are the project specifications to be used by the contractor. These
specifications will direct the contractor in its selection of materials
and provide guidelines within which the contractor can choose the
appropriate means and methods of construction to maximize the
likelihood of certification. Green building should not be a guessing
game for any of the participants.
5. Establish Remedies for Certification Failures
Many green design contracts simply ignore the worst case
scenario: failure of the project to obtain the desired certification or
governmental approval. At times, the inability to get the desired
certification is caused by the contractor and the construction
process. Other times, it is caused by a poor design or remediation
plan. Most design professionals refuse to guarantee or warranty a
certain designation, because warranties are not insurable under their
professional liability policies. But insurable or not, the contract should
specify the parties’ responsibilities and liabilities should the worst case
scenario occur.
Lawrence J. Bartelemucci is an attorney in the New York City
office of Anderson Kill & Olick, PC. Mr. Bartelemucci’s practice
concentrates on construction law. He can be reached at (212) 2781883 or lbartelemucci@andersonkill.com
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Steps Hotels Need to
Take Before Going Green

Fred M. Realbuto
Director of the Audubon
GreenLeaf Program at
Audubon International

1

Create a Green Team. Before you do
anything at your property, you must get a team
together. A team is not only more efficient than
individuals, but is less susceptible to turnover. If you
have a team that’s committed to sustainable action
items, you are building a solid base at your property.

2

Create a plan. After you have your team in
place, the next step is to create a sustainable
plan your team will help carry-out throughout the
property. If the people change in your team, your plan
should be strong enough so that it doesn’t change. It’s
surprising how many properties have teams in place,
but they don’t have any plans.

3

Get Buy-In from your Guests and your
Property. Before you start to implement your
green strategy, make sure your guests and the
rest of the property’s employees are aware about what’s
going on at the hotel and how things will change.

4

Start with tasks that are easy to complete.
Start with the simplest tasks that are easy to
implement first. For example, it doesn’t take much
investment to start a linen reuse program at a property.
It also doesn’t take very long for an employee to
replace energy-efficient light bulbs. Start with tasks that
don’t take much of a time commitment.

