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Anti-Concurrent Causation Clauses Can
Erase Your Property Coverage
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beneath the foundation, the resulting
damage would be barred from coverage if the policy contains an anti-concurrent causation clause and an earth
movement exclusion.
Three Rationales Applied by
the Courts
Anti-concurrent causation clauses
have been the subject of numerous lawsuits. Some ACC clauses have been
upheld in states including Alaska,
Arizona, Mississippi, New York, Nevada
and Utah; others have been invalidated
in states including California, West
Virginia and Washington. Most of these
cases involve the broad State Farm provision discussed above and so may not
have wider application. In many states
there are no cases interpreting any of
the clauses.
As a general rule, the courts have
applied three rationales when deciding
this issue. First, some states, including
California and Washington, have adopted
a statutory or common law rule that
insurance policies must provide coverage if the efficient proximate cause of
loss is a covered peril. Courts in those
jurisdictions have held that anti-concurrent causation clauses violate that rule
and therefore are unenforceable.
Second, under the law of many states,
an insurance policy must be interpreted
in a manner consistent with the policyholder’s reasonable expectations. This
doctrine is intended to compensate for
the fact that most insurance policies are
contracts of adhesion, drafted by the
insurer and sold on a take-it-or-leave-it
basis. Some courts, such as those in

Mississippi (when interpreting wind policies), have concluded that anti-concurrent causation clauses are unenforceable
because they defeat the policyholder’s
reasonable expectations of coverage
when a covered peril is the proximate
cause of loss. However, other courts,
including those in Alaska, have found the
clauses to be enforceable under the reasonable expectations doctrine.
Third, other courts which enforce
these clauses do so under the laws of
states which lack a proximate causation
rule and which reject the reasonable
expectations doctrine in favor of a rule
that insurance policies are to be interpreted under the same rules as all other
contracts. To these courts, anti-concurrent causation clauses are enforceable
because they are clear and unambiguous, and entered into by parties who
are free to contract as they wish.
Recently, in the Leonard case cited
above, the U.S. Court of Appeals for the
Fifth Circuit stated that an anti-concurrent causation clause in a policy issued
by Nationwide Mutual is enforceable
under Mississippi law. The Court reasoned that even though the Mississippi
courts have applied the proximate causation rule in cases involving coverage
for hurricane losses under wind policies,
the Mississippi Supreme Court has not
addressed the enforceability of anti-concurrent causation clauses in all risk policies. Therefore, the clauses found in all
risk policies are not contrary to
Mississippi public policy.
While all insurer-drafted property
policies contain anti-concurrent causation clauses, some broker forms do not.

Avoiding those provisions if possible, or
at least choosing a policy with one of
the less restrictive provisions, should be
a high priority when selecting coverage.
Conclusion
When a loss occurs, policyholders
should keep three things in mind. First,
the different clauses in use may lead to
different results depending upon the
facts of a claim. Do not assume that just
because a court has enforced one clause
it would hold that another clause bars
coverage. Second, these clauses are
unenforceable under the laws of some
states. Finally, in many instances more
than one state’s law is potentially applicable to a loss — so the policyholder
should examine the laws of all states
which might be applied to determine
whether a viable claim exists.
Policyholders must be as resourceful in
securing coverage as insurance companies are in denying it.
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