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On February 2, the City Council passed
significant changes to New York’s Zoning
Resolution.
These changes were undertaken in response to a lawsuit brought against the city
in connection with a small matter, a curb cut
for a garage for a single car on the Upper East
Side. The result of the lawsuit was anything
but small, overturning an aspect of the longestablished interpretation of the definition of
“development” in the Zoning Resolution.
That term had been interpreted since the
enactment of the Zoning Resolution in 1961
to include new buildings, but also existing
buildings that had been developed at any
time in the past. The court stated that the
term could not include all existing structures,
but only new construction. Confronted with
the court decision and its potentially wideranging effects, the Department of City
Planning quickly reacted by proposing to
change the definition of “development” and,
necessarily, of “building.”
Since those terms are found throughout

the Zoning Resolution, the Department examined every provision in which those terms
were found to see to what extent they would
be affected by the definitional changes.
Where appropriate, those provisions were
changed to be consistent with the intent of
the Zoning Resolution. In the process, the
City Planning Department also took the opportunity to revise other zoning provisions to
correct and clarify zoning text known to be
confusing or inconsistent with other provisions or requiring modification to conform
to the new definitions.
Clarifying “Development”
The definition of “development,” unchanged since the enactment of the Zoning
Resolution in 1961 until now, has had several
meanings, including a single new building
or multiple new buildings or all existing
buildings on a zoning lot.
The definition has been amended to make
clear that it applies only to construction of
a new building or a new use of a tract of
land.
When a zoning regulation is intended to
apply to all buildings on a zoning lot without

regard to when they were constructed, the
terms “building” or “zoning lot” replace the
term “development.”
Furthermore, the zoning has been amended
to establish that once a building is developed
pursuant to the then applicable zoning regulations, it continues to be subject to those
regulations after it is no longer considered a
“development.”
Another clarification resolves the confusion regarding “development” as the use of a
tract of land for a new use, which now applies
only to new open uses, except accessory uses
(associated with the existing principal use),
not new uses within an existing building.
The distinction between substantial alterations and developments, not always clearly
delineated, has been clarified.
The distinction has significance for
requirements, such as tree planting, retail
continuity, and subway stair relocation, that
are triggered when developments, but no
enlargements, occur.
Clarifying “Building”
The term “building,” a seemingly straightforward concept, has been amended because
a part of the current definition states that
a building is any structure which, among
other things, is bounded by the lot lines of
a zoning lot.
Many zoning lots contain multiple buildings, particularly when zoning lots (as distinguished from tax lots) are merged to make
possible a transfer of development rights.
As a result, multiple buildings on a single
zoning lot have until now considered to be
one building for certain purposes, which
has had significant implications for how
zoning regulations are applied, sometimes
with results that were not intended. In the
updated Zoning Resolution the definition of
“building” has been revised to recognize a
building as a free-standing functional entity,
particularly from a fire safety standpoint.
The definition still states that a building is
a structure permanently affixed to the land,
with floors and a roof, and is located within
the lot lines of a zoning lot, but the definition
has been expanded to state that a building

is bounded by
fire walls, has
at least one primary entrance,
provides the vertical circulation
and exit systems
required by the
Building Code
without reliance on other
buildings, and
contains the fire
protection systems required
by the Building
Code without reliance on other
buildings.
Changing the definition of “building”
required that a number of other zoning provisions be amended. For example, in certain
commercial zoning districts, commercial
uses in a building were required be located
at a level below residential uses.
This rule, applied to multiple buildings
on a zoning lot (but considered to be one
building for certain zoning purposes), meant
that commercial uses on the upper floors of
a functionally independent building, could
effectively prohibit residential uses on the
upper floors of other buildings on the same
lot .
The changed definition of “building” also
means that construction of a new building on
a zoning lot containing other buildings, previously considered to be an “enlargement,”
will now be considered a new building, with
important zoning consequences.
Likewise, the new definition will change
the way in which the “sliver” rule (limiting
the height of narrow buildings) is applied.
These widespread changes to the Zoning
Resolution will bring welcome clarity. They
were forged in a process which had the input
of several practicioner organizations.
Hopefully, this process will be repeated
regularly as the inevitable need arises to
clarify and correct the Zoning Resolution.

