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Introduction

Policyholders pay substantial premium dollars
every day to purchase insurance coverage to protect
their homes and their businesses. That much is
certain. What is tragically (but commonly) uncertain
is whether those same policyholders receive the
proper benefit of their insurance coverage when they
need it most — when disaster strikes. Far too often,
policyholders experience a loss that involves their
normal day-to-day business operations, seek coverage for that loss, and receive a less than expected
or satisfactory response from their insurance company. Indeed, that response often comes in the form
of resistance, stalling or a flat denial of insurance
coverage. Even when any business or person that
purchased the insurance would have thought a claim
involving their normal functions would be within the
scope of coverage purchased, often times they are
told otherwise by their insurance companies. In sum,
policyholders’ reasonable expectations of coverage
often remain unmet.

“A review of the language of the applicable
insurance policy is critical to determining
whether coverage exists. The language of an
insurance policy, however, is not the only factor. Critical to determining whether insurance
coverage exists, and whether the insurance
company has acted appropriately, are the policyholder’s reasonable expectations surrounding the purchase of insurance coverage.”
A number of factors must be considered when
determining whether the insurance company’s hesitance or refusal to pay a claim is proper. Naturally,
a review of the language of the applicable insurance
policy is critical to determining whether coverage
exists. The language of an insurance policy, however, is not the only factor. Critical to determining
whether insurance coverage exists, and whether the
insurance company has acted appropriately, are the
policyholder’s reasonable expectations surrounding
the purchase of insurance coverage. In short, is the
policyholder seeking coverage for the type of claim
or loss that any reasonable business or person would
expect to be protected against by insurance purchased for their normal operations?
Courts throughout the country recognize the importance of the Reasonable Expectations Doctrine
(the “Doctrine”), and apply it when making determinations of insurance coverage. In this article, we will
discuss the law as it relates to the Doctrine in four
states — Pennsylvania, New Jersey, New York and
Louisiana — and discuss a recent decision in which
the Doctrine played an important role in the finding
of insurance coverage for potentially thousands of
policyholders devastated by Hurricane Katrina.

II.

The Reasonable Expectations Doctrine

Most jurisdictions recognize some form of the
Doctrine. One court applying the Doctrine explained
its underlying rationale as follows:
The doctrine of protecting the reasonable expectations of the insured is closely related to the
doctrine of contracts of adhesion. Where there
is unequal bargaining power between the parties
so that one party controls all of the terms and
offers the contract on a take-it-or-leave-it basis,
the contract will be strictly construed against
the party who drafted it. Most courts recognize
the great disparity in bargaining power between
insurance companies and those who seek insurance. Further, they recognize that, in the majority of cases, a lay person lacks the necessary
skills to read and understand insurance policies,

which are typically long, set out in very small
type and written from a legalistic or insurance
expert’s perspective. Finally, courts recognize
that people purchase insurance relying on others, the agent or company, to provide a policy
that meets their needs. The result of the lack
of insurance expertise on the part of [policyholders] and the recognized marketing techniques of insurance companies is that “the
objectively reasonable expectations of applicants and intended beneficiaries regarding the
terms of insurance contracts will be honored
even though painstaking study of the policy
provisions would have negated those expectations.” 1
“Courts throughout the country — including
Pennsylvania, New Jersey, New York and Louisiana — recognize the importance of the Reasonable Expectations Doctrine, and apply it
when making determinations of insurance coverage. In Louisiana, the Doctrine played an important role in the finding of insurance coverage for potentially thousands of policyholders
devastated by Hurricane Katrina.”
Among the many jurisdictions that recognize the
Doctrine are Pennsylvania, New Jersey, New York
and Louisiana. We will briefly discuss an overview
of the relevant law in these states to illustrate the
purpose and importance of the doctrine, and then
discuss a recent decision from Louisiana to demonstrate how application of the Doctrine serves to
resolve properly a coverage dispute.

A.

Pennsylvania

Pennsylvania courts have clearly and consistently
ruled that “the proper focus for determining issues
of insurance coverage is the reasonable expectations
of the insured.” 2 While “the language of the insurance policy will provide the best indication of the
content of the parties’ reasonable expectations,” 3
courts must examine “the totality of the insurance
transaction involved to ascertain the reasonable expectations of the insured.” 4
Pennsylvania’s courts base this principle on their
long-held recognition that “insurance contracts are
not freely negotiated agreements entered into by
parties of equal status.” 5 In fact, the Pennsylvania
Supreme Court has noted that the reasonable expectations doctrine compensates for the fact that “the
conditions of an insurance contract are for the most
part dictated by the insurance companies.” 6 While
the insurance companies consistently seek to avoid

paying their policyholders based on nearly (or actually) unintelligible provisions buried in insurance
policies, Pennsylvania courts have long recognized
that Pennsylvania policyholders are at a distinct
disadvantage in such a situation, and acknowledge
that such language does not necessarily preclude
coverage.
The Pennsylvania Supreme Court has adopted the
Doctrine, and has explained it in the following way:
The reasonable expectation of the insured is
the focal point of the insurance transaction
involved here. [] Courts should be concerned
with assuring that the insurance purchasing
public’s reasonable expectations are fulfilled.
Thus, regardless of the ambiguity, or lack
thereof, inherent in a given set of insurance
documents (whether they be applications, conditional receipts, riders, policies, or whatever),
the public has a right to expect that they will
receive something of comparable value in return
for the premium paid. Courts should also keep
alert to the fact that the expectations of the
insured are in large measure created by the
insurance industry itself. Through the use of
lengthy, complex, and cumbersomely written
applications, conditional receipts, riders, and
policies, to name just a few, the insurance
industry forces the insurance consumer to rely
upon the oral representations of the insurance
agent. Such representations may or may not
accurately reflect the contents of the written
document and therefore the insurer is often in
a position to reap the benefit of the insured’s
lack of understanding of the transaction.
*

*

*

Courts must examine the dynamics of the
insurance transaction to ascertain what are the
reasonable expectations of the consumer. []
Courts must also keep in mind the obvious
advantages gained by the insurer when the
premium is paid at the time of application. An
insurer should not be permitted to enjoy such
benefits without giving comparable benefit in
return to the insured. 7
Even the most clearly written exclusion will not
foreclose coverage in circumstances in which the
policyholder has a reasonable expectation of coverage. 8 One Pennsylvania federal court, relying on the
Doctrine, stated “where unambiguous terms do not
support the reasonable expectations of the insured,
that expectation prevails over the language of the
policy.” 9 The U.S. Court of Appeals for the Third
Circuit has repeatedly expressed this maxim of
insurance law:

[T]he insurer is bound not only by the expectations that it creates, but also by any other
reasonable expectations of the insured. The
insured’s reasonable expectations control, even
if they are contrary to the explicit terms of the
policy. 10
Importantly, and unlike in some jurisdictions,
examination of a policyholder’s “reasonable expectations” of coverage is not predicated upon an initial
finding of ambiguity in the policy language in Pennsylvania. 11 This is due, at least in part, to the
principle that an insurance policy must always be
interpreted in light of the nature of the policyholder’s
business and the insurance purchased to protect that
business:
We believe that any manufacturer who is operating with liability coverage has a reasonable
expectation that any liability, reasonably encompassed within the policy, which is tied to
that manufacturing and distributing process will
be covered. After all, that is the primary reason
the policy was purchased in the first place. 12

B.

New Jersey

The fundamental principle of New Jersey insurance law is to fulfill the reasonable expectations of
the policyholder. 13 The reasonable expectations of
policyholders will be honored “even though painstaking study of the policy provisions would have
negated those expectations.” 14 So strong is the
policy behind the Doctrine that the New Jersey
Supreme Court has “recognized the importance of
construing contracts of insurance to reflect the reasonable expectations of the insured in the face of
ambiguous language and phrasing,” 15 and that an
unambiguous contract may be “interpreted contrary
to its plain meaning so as to fulfill the reasonable
expectations of the insured.” 16
New Jersey law on this subject is driven, at least
in part, by the differences between policyholders and
insurance companies. “[W]hile insurance policies are
contractual in nature, they are not ordinary contracts
but contracts of adhesion between parties who are
not equally situated.” 17 Even the most sophisticated
policyholder finds his or her “bargaining power is
necessarily limited.” 18 Insurance policies are often
unilaterally “prepared by the company’s experts,
[persons] learned in the law of insurance who serve
its interest in exercising their draftsmanship art. The
result of their effort is given to the insured in printed
form upon the payment of his premium.” 19 Because
insurance policies “are contracts of adhesion, prepared ‘unilaterally by the insurer, and have always
been subjected to careful judicial scrutiny to avoid
injury to the public.” 20 Because of the unique nature

of contracts of insurance, New Jersey courts assume
“a particularly vigilant role in ensuring their conformity to public policy and principles of fairness.” 21
“[O]ur courts have endorsed the principle of giving effect to the ‘reasonable expectations’ of the
insured for the purpose of rendering a ‘fair interpretation’ of the boundaries of insurance coverage.” 22
The policyholder’s “reasonable expectations in the
transaction may not justly be frustrated and courts
have properly molded their governing interpretative
principles with that uppermost in mind.” 23
Policyholders “are entitled to the broad measure
of protection necessary to fulfill their reasonable
expectations. They should not be subjected to technical encumbrances or to hidden pitfalls and their
policies should be construed liberally in their favor
to the end that coverage is afforded ‘to the full extent
that any fair interpretation will allow.” 24 Indeed,
where the literal reading of policy provisions would
largely nullify the insurance coverage, “they will be
severely restricted so as to enable fair fulfillment of
the stated policy objective.” 25 Insurance companies
cannot “seek refuge in the literal language of their
policies when the company’s conduct and actions,
or that of their agents, causes the insured to act or
to fail to act based on that conduct.” 26
As the New Jersey Supreme Court has observed:
We examine the actions of the parties, necessarily considering as well whether alternative conduct or more precise language by the insurer,
if chosen, “would have put the matter beyond
reasonable question.” [] Moreover, we consider
not only the actions of the parties at the time
of formation of the policy, but the conduct both
before and after. [] 27
Furthermore, because the reasonable expectations
of the policyholder is fundamental it is “appropriate
to explore factually what insurance was purchased,
the circumstances surrounding procurement of coverage, the extent to which the [insurance] carrier or
its agent may have been made aware of the [policyholder’s purpose in acquiring the insurance], and any
other evidence of the insured’s understanding when
it bought its policy.” 28

C.

New York

New York law recognizes the Doctrine in interpreting insurance policies. 29 In New York, “[a]ny
interpretation of an insurance contract implicates as
a standard ‘the reasonable expectation and purpose
of the ordinary businessman when making an ordinary business contract.’ ” 30 New York courts, however, tend to require the existence of an ambiguity
in the insurance policy before applying the Doctrine.
These courts have explained that if an ambiguity

arises in an insurance contract that “cannot be resolved by examining the parties’ intentions, then the
ambiguous language should be construed in accordance with the reasonable expectations of the insured
when he entered into the contract.” 31 Other courts
have similarly emphasized that the reasonable expectations of the insured should be considered at the
time the contract was entered into. 32
In New York, the Doctrine is seen as a corollary
to the “contra-proferentem rule,” also favoring policyholders in insurance contract interpretation. 33 According to the contra-proferentem rule, “where a
policy of insurance is so framed as to leave room
for two constructions, the words used should be
interpreted most strongly against the insurer.” 34
Courts have adopted this doctrine because insurers
generally prepare policies, therefore, “when the
meaning is doubtful, it should be construed most
favorably to the insured, who had nothing to do with
the preparation thereof.” 35 Similarly, the Doctrine
interprets ambiguities in favor of coverage and
against the insurance company.

D.

Louisiana

Under well-established Louisiana jurisprudence,
when absurd results will occur from a reading of a
contract’s terms, the contract is ambiguous and “the
courts must construe the provision in a manner
consistent with the ‘nature of the contract, equity,
usages, the conduct of the parties before and after
the formation of the contract, and of other contracts
of a like nature between the same parties.’ ” 36
Moreover, Louisiana courts must construe insurance
policies “to effect, not deny coverage, and any
ambiguity should be interpreted in favor of the
[policyholder.]” 37 More specifically, “equivocal provisions seeking to narrow an insurer’s obligation are
strictly construed against the insurer” if a provision
is susceptible to two or more reasonable interpretations. 38
Furthermore, if a policy or its provisions are
ambiguous, Louisiana courts apply the Reasonable
Expectations Doctrine. 39 Under the Doctrine,
“ ‘courts will protect the [policyholders’] reasonable
expectations . . . regarding the coverage afforded by
insurance contracts even though a careful examination of the policy provisions indicates that such
expectations are contrary to the expressed intention
of the insurer.’ ” 40 As explained below, a court’s
proper application of the Doctrine can be the difference between a finding of coverage that is needed,
paid for and expected, and a finding that coverage
that a policyholder pays for and expects does not
exist.

III. Recent Application of the Reasonable
Expectations Doctrine: The Hurricane
Katrina Case Study
In a ruling that will have unprecedented impact
on hundreds of thousands of Greater New Orleans
Metropolitan Area residents whose homes were
damaged or lost in the wake of Hurricane Katrina,
a federal court in Louisiana recently ruled that
homeowners insurance companies cannot deny
claims for losses caused by water released from the
failed New Orleans Levees System unless their
policies expressly exclude coverage for water-related
losses caused by negligent acts or man-made causes
of the water’s release. In its Opinion, the court
recognized the Doctrine, and applied it to resolve the
issue of coverage in light of its determination that
the term “flood” was ambiguous, and the insurance
polices involved were All-Risk homeowners
policies.
The opinion was issued in the consolidated matter
of In Re: Katrina Canal Breaches Consolidated
Litigation, Civil Action No, 05-4182, which is currently pending in the United States District Court for
the Eastern District of Louisiana and encompasses
all cases related to damages caused by water released
from the New Orleans levees. Included among the
four matters which are the subject of the Honorable
Stanwood R. Duval’s opinion is Chehardy, et al. v.
State Farm, et al., the most comprehensive class
action lawsuit filed on behalf of New Orleans area
homeowners. The Chehardy action was brought
against fifteen insurance companies that sold AllRisk homeowners insurance policies to Louisiana
residents.

claims by applying the “broadest possible definition
of [the term] ‘flood,’ ” which is undefined in their
all-risk homeowners policies. In denying the motions
to dismiss of all but one of the insurance companies
in the Chehardy action, Judge Duval squarely rejected the insurance companies’ position and held
that the term “flood” must be narrowly construed and
limited to naturally-occurring events and not manmade causes or events such as the negligent construction, design or maintenance of the levees.
The Court noted that the insurance companies
“wrote every word of their respective policies” but
failed to draft a clear exclusion for water damage
caused by negligent acts, something the insurance
companies could have done “with very little effort.”
Consequently, the Court refused to accept the insurance companies’ overbroad interpretation of “flood”
and held the term to be ambiguous which, under
Louisiana law, requires an interpretation providing
coverage to the homeowners. The Court also explained that given the ambiguity, it was required to:
ascertain how a reasonable insurance policy
purchaser would construe the clause at the time
the insurance contract was entered to fulfill the
reasonable expectations of the insured even
though a carful [sic] examination of the policy
provisions indicate that such expectations are
contrary to the expressed intention of the insurer. 41
Accordingly, given the applicable law and the facts,
the Court properly applied the Doctrine in determining that coverage existed for policyholders in this
most critical dispute.

IV.

Conclusion

“The Court’s decision in Louisiana is a major defeat for the insurance industry, which,
despite collecting premiums from New Orleans-area policyholders for years, attempted to
exclude losses caused by Hurricane Katrina’s
windstorms, the storm surge created by the
winds, as well as the negligent acts of thirdparties with regard to the New Orleans-area
levees.”

“With the odds stacked in favor of the insurance company and against the policyholder, a
policyholder in a coverage dispute with its insurance company must utilize any and all tools
that it can to ensure that its reasonable expectations of coverage are met — especially if it
becomes necessary for a court to compel the
insurance company to satisfy that obligation.”

Judge Duval’s decision is a major defeat for the
insurance industry, which, despite collecting premiums from New Orleans-area policyholders for years,
attempted to exclude losses caused by Hurricane
Katrina’s windstorms, the storm surge created by the
winds, as well as the negligent acts of third-parties
with regard to the New Orleans area levees. As noted
by Judge Duval in his opinion, the insurance companies systematically sought to avoid payment of

This recent example in Louisiana is only one of
many examples that demonstrates the importance of
the Reasonable Expectations Doctrine for policyholders. Regardless of where a coverage dispute is
being litigated, a policyholder must research and
consider the applicable law of that jurisdiction to
determine if and how the Doctrine may be used to
establish coverage, depending, of course, on the facts
unique to that particular case. With the odds stacked

in favor of the insurance company and against the
policyholder, a policyholder in a coverage dispute
with its insurance company must utilize any and all
tools that it can to ensure that its reasonable

expectations of coverage are met — especially if it
becomes necessary for a court to compel the insurance company to satisfy that obligation.
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