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Beware of Anticoncurrent
Causation Clauses—

They Can Erase Your Property Insurance Coverage

By Finley Harckham

efore there were viruses that
Bspread over the Internet to

corrupt computers and other
data, there were provisions in prop-
erty insurance policies that have a
similar impact. Known as anti-concur-
rent causation clauses, they appear in
a preamble to the exclusion section of policies and
are intended to bar coverage beyond instances
where there is an excluded cause of loss, to every
situation in which an excluded peril is only one
cause, or is even the result of a covered cause of
loss. Those provisions lie at the heart of the wind
and rain versus flood debate raging in the Gulf
Coast in the wake of Hurricane Katrina, but their
reach goes much further. In fact, if applied as
written, some of those clauses can render most
property and business interruption coverage prac-
tically illusory. Policyholders must be alert to the
presence of those clauses when buying property
coverage, and aware of how the courts are inter-
preting them when claims are made.
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Anticoncurrent Causation Clauses—The
Most Common to the More Onerous

A number of different anticoncurrent causation
clauses are in use today, and some are more onerous
than others. One of the more commonly used clauses
is found in the Insurance Services Office Causes of
Loss-Special Form (CP 10 30 04 02). It states:

We will not pay for loss or damage caused
directly or indirectly by any of the following.
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Such loss or damage is excluded regardless
of any other cause or event that contributes
concurrently or in any sequence to the loss.

Following that provision is a list of exclusions.
This provision bars
coverage whenever an

excluded peril directly  “Anticoncurrent
or indirectly causes  cqysation clauses
damage. Although this .
. ... appearina
is a very unfavorable
clause for policyholders, ~preamble to the
unlike other forms at exclusion section
least it is limited in scope -

of policies and are
to excluded causes of .fP

intended to bar

loss, which in many
instances will leave
room for argument over
whether an event was a
cause or an effect.

A more problematic clause is found in State
Farm property policies. It provides:

coverage ...”

We do not insure under any coverage for
any loss which would not have occurred in
the absence of one or more of the following
excluded events. We do not insure for
such losses regardless of: (a) the cause of
the excluded event; or (b) other causes of
the loss; or (c) whether other causes acted
concurrently or in any sequence with the
excluded event to produce the loss; or
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“Anticoncurrent Causation Clauses” continued from p1

(d) whether the event occurs suddenly or
gradually, involves isolated or widespread
damage, arises from natural or external
forces, or occurs as a result of any combina-
tion of these.

That clause is followed by a number of exclu-
sions. Unlike most policies, the exclusions are
not limited to “perils,” but include “events” that
occur along with causes of loss.

The 'Purported’ Intentions of
Anticoncurrent Causation Clauses

Anticoncurrent causation clauses are so named
because they are intended, among other things, to
be a response to the rule in most jurisdictions that in
instances of concurrent causation—where multiple
forces independently cause a loss, one of which is
a covered peril and the other is not—the insurance
policy must respond. For example, in one case a
policyholder modified a gun to have a hair trigger,
and then put the gun in a car which he drove reck-
lessly. The gun discharged, injuring a passenger.
The insured’s homeowner’s policy did not cover
liability resulting from the use of automobiles. In
awarding coverage under that policy the court
reasoned that although “multiple causes may have
effectuated the loss [that] does not negate any single
cause”—in that case, the covered negligence in
modifying the gun. See State Farm Mut. v. Partridge,
514 P.2d at 130-131 (1973). An anticoncurrent causa-
tion clause would reverse the ruling in that case and
bar coverage because an excluded peril, the use of
an automobile, was a cause of the loss.

However, at least some anticoncurrent causation
clauses are intended to go beyond reversing the
concurrent causation rule, to bar coverage when an
excluded event is merely a consequence of a covered
cause of loss, or follows damage caused by an insured
peril. As one court explained in the context of a
Hurricane Katrina claim of a family thathad coverage
for wind and rain, but not flood, if the anticoncurrent
causation clause in the family’s policy was enforced,
it “would mean that an insured whose dwelling lost
its roof in high winds and at the same time suffered
an incursion of even an inch of water could recover
nothing...” Leonard v. Nationwide Mutual Ins. Co., 438
FSupp.2d 684 (S. D. Miss. 2006).

There are many other scenarios in which
coverage could be forfeited under an anticon-
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current causation clause. For example, when a
covered wind and rain event causes the interior of
abuilding to become damp, and mold develops, if
dampness or mold are excluded, there would be
no coverage even though mold was the effect, not
the cause, of loss. Likewise, when a broken water
pipe under a home, which is a covered cause of
loss, washes away soil beneath the foundation, the
resulting damage would be barred from coverage
if the policy contains an anticoncurrent causation
clause and an earth movement exclusion. See Kula
v. State Farm, 628, N.Y.S.2d 988 (4th Dep’t 1995).

The Three Rationales Applied by the Courts
Anticoncurrent causation clauses have been
the subject of numerous lawsuits in which policy-
holders argue that it would be unfair or unlawful to
allow such provisions to eviscerate their coverage.
Some of the clauses have been upheld under
the laws Of a number Of .......................
states, including Alaska,
Arizona, New York,
Nevada and Utah, and
invalidated under thelaws
of other states, including

“Anticoncurrent
causation clauses
have been the

California, Mississippi, subject of numerous
West Virginia and [awsuits in which
Washington. However, .

’ policyholders argue
most of the cases involve P cy g
the State Farm provi- thatitwould be
sion quoted above. That unfair or unlawful to

provision is broader than
the ISO form and some
other clauses, so cases
interpreting it may not
have wider application.
Adding to the uncertainty,
in anumber of states there are no cases interpreting
any of the clauses.

As a general rule, the courts have applied three
rationales when deciding this issue, which may
give some indication of how courts will act in
other jurisdictions. First, some states, including

allow such provisions
to eviscerate their
coverage.”
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California and Washington, have adopted a statutory or common
law rule that insurance policies must provide coverage if the efficient
proximate cause of loss is a covered peril. Courts in those jurisdic-
tions have held that anticoncurrent causation clauses violate that
rule, and therefore are unenforceable.

Second, under the law of many states, an insurance policy must be
interpreted in a manner that is consistent with the reasonable expec-
tations of the policyholder. This doctrine is intended to compensate
for the fact that most insurance policies are contracts of adhesion,
drafted by the insurer and sold on a take it or leave it basis. Some
courts, such as those in Mississippi, have concluded that anticon-
current causation clauses are unenforceable because they defeat the
policyholder’s reasonable expectations of coverage when a covered
peril is the proximate cause of loss. However, other courts, including
those in Alaska, have found the clauses to be enforceable under the
reasonable expectations doctrine. Those courts have concluded that
the clauses are clear and unambiguous, and therefore policyholders
could not reasonably expect coverage for risks excluded by them.

Third, other courts which enforce these clauses do so under the
laws of states which lack a proximate causation rule and which
reject the reasonable expectations doctrine in favor of a rule that
insurance policies are to be interpreted under the same rules as all
other contracts. To these courts, anticoncurrent causation clauses
are enforceable because they are clear and unambiguous, and
entered into by parties who are free to contract as they wish.

Not all property policies contain anticoncurrent causation
clauses. Avoiding those provisions should be a high priority when
selecting coverage.

Conclusion

When a loss occurs, policyholders should keep two things in
mind when evaluating coverage in light of an anticoncurrent causa-
tion clause. First, the different clauses in use may lead to different
results depending upon the facts of a claim. So, do not assume that
just because a court has enforced one clause it would hold that
another clause bars coverage. Second, not all courts will enforce
these clauses. Moreover, in many instances more than one state’s
law is potentially applicable to a loss. So, the policyholder should
examine the laws of all states which might be applied to determine
whether a viable claim exists. For example, a policyholder headquar-
tered in California might get the benefit of that state’s law rejecting
the enforceability of anticoncurrent causation clauses for a loss
suffered at a facility in Arizona. Policyholders must be as resourceful
in securing coverage as insurance companies are in denying it. &
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subsidiary of AKO which assists clients with risk management services, and Anderson Kill Loss
Advisors (AKLA), a non-legal subsidiary of AKIS which assists policyholders with property loss
and business interruption claims.
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What Side is
Your Insurance
Broker On?

By John G. Nevius, Esq., P.E.

hose side will the insur-

ance broker be on when
you have to make a claim? Like
so many things, it depends
on where your relationship
is at: figuratively and literally.
A recent New York Court of
Appeals case highlights the
differences in broker obligations
between New York and states
like New Jersey and provides
insight into ensuring that you
and the broker have the neces-
sary “special relationship.”

In Hoffend & Sons, Inc. v. Rose
& Kiernan, Inc., 7 N.Y.3d 152
(2006), New York’s highest
court held against a policy-
holder’s malpractice claims
involving the broker. The deci-
sion turned on whether the
broker had assumed a duty to
obtain appropriate insurance
coverage. The lower appeals
court held that no such duty
existed, in part, because the
policyholder admitted to reading
the insurance policy and had
not subsequently demanded
any changes.

New York’s Court of Appeals,
however, explained that to
create the special relationship
necessary to give rise to an
obligation come claim time, a
policyholder generally would
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“What Side?” continued from p3

have to do one of three things. First, a special relation-
ship could arise out of payment for services beyond the
typical broker commission taken out of the premium.
Second, a specific coverage issue would have to
be identified prior to insurance policy procurement
regarding which the policyholder seeks out and relies
upon the broker’s advice. This standard seems intuitive
because policyholders inevitably rely on broker’s exper-
tise just as business people rely on other professionals
such as architects, engineers or accountants. Many
courts, however, are reluctant to bestow traditional
professional status upon insurance professionals and
thereby require them to meet a legal standard such as
the standards architects, engineers and accountants
must meet routinely. These courts argue that buying
insurance is a simple arms-length commercial transac-
tion. Third, the “course of dealing” between the broker
and its policyholder client can serve to put the broker
on notice that the policyholder was relying on its exper-
tise. Again, this seems intuitively inherent to almost any

insurance policy acquisition. If it were not, what purpose
would the broker serve? Of course, a lot depends on
the nature of the coverage and the business impera-
tives involved.

New York’s law contrasts with that of other states.
Some states have statutes clarifying the roles and obli-
gations of insurance brokers and agents. Other states
rely on case law to address these issues. Companies
in New Jersey, for example, will ordinarily have a special
relationship as broker clients. See Aden v. Fortsh, 776
A.2d 792 (N.J. 2001). Given this split of authority, the
question may be: which side of the river will you and the
insurance broker be on at claim time? £&.

John G. Nevius is a shareholder in the New York office of Anderson
Kill & Olick, PC. and a registered professional engineer. Mr. Nevius
successfully has resolved and litigated numerous insurance coverage
actions on behalf of policyholders and provides advice and technical
expertise on a wide range of environmental and insurance matters.
(212) 278-1508

jnevius@andersonkill.com

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform
you that any U.S. federal tax advice contained in this communication (including any attachments)
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under the Internal Revenue Code or (ii) promoting, marketing, or recommending to another party

any transaction or matter addressed herein.

ment with respect to specific factual situations.

Editorial

Insurance Recovery Group

Industry Group Chairs

AKO Policyholder Advisoris published bimonthly by Anderson Kill & Olick, P.C. The newsletter informs clients, friends,
and fellow professionals of developments in insurance coverage law. The articles appearing in the AKO Policyholder
Advisor do not constitute legal advice or opinion. Such advice and opinion are provided by the firm only upon engage-

If you require more information, legal advice or an opinion with respect to a specific situation, please contact our editorial board:

Mark Garbowski - Editor-in-Chief, (212) 278-1169 or mgarbowski@andersonkill.com
Finley T. Harckham - International Editor, (212) 278-1543 or ftharckham@andersonkill.com

Robert M. Horkovich, Chair, New York, (212) 278-1322 or rhorkovich@andersonkill.com
William G. Passannante, Co-Chair, New York, (212) 278-1328 or wpassannante@andersonkill.com

Asbestos-Manufacturing: Michael Conley, Philadelphia, (267) 216-2707 or mconley@andersonkill.com

Energy and Chemical: James M. Davis, Chicago, (312) 201-9520 or jdavis@andersonkill.com

Financial Services - Banking Institutions: David M. Schlecker, New York, (212) 278-1730 or dschlecker@andersonkill.com
Financial Institutions: R. Mark Keenan, New York, (212) 278-1888 or mkeenan@andersonkill.com

Pharmaceutical & Healthcare: Paul E. Breene, Newark, (973) 642-5862 or pbreene@andersonkill.com

Real Estate & Construction: John B. Berringer, Newark, (973) 642-5133 or jberringer@andersonkill.com

The firm has offices in New York, Chicago, Greenwich, Newark, Philadelphia, and Washington, D.C.

Copyright © 2007 Anderson Kill & Olick, P.C., All rights reserved.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 1
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings false
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 2400
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU <FEFF005500730065002000740068006500730065002000730065007400740069006e0067007300200074006f0020006300720065006100740065002000410064006f00620065002000500044004600200064006f00630075006d0065006e0074007300200066006f0072000d002000200020002000200020002000200020002000200020002000200020002000200020002000200020002000200020005100750065006200650063006f007200200057006f0072006c00640020004d00690064006c0061006e0064>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


