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Twelve Tips to Secure Insurance Coverage
for the Katrina and Rita Disasters

By William G. Passannante

Hurricane Rita. Insurance poli-

cyholders of all types, corpora-
tions, not-for-profit organizations,
municipalities, individuals and
others have been pummeled by the
devastation caused by these hurri-
canes. Insurance companies, which
should be riding to the rescue, already have
begun circling the wagons to avoid paying claims.
The hurricanes have caused massive nationwide
dislocation of operations at many policyholder
locations. While losses will be enormous, so too
should the insurance recovery to cover those losses.
We set forth below twelve tips to assist in making
sure that policyholders obtain their fair share of the
insurance paid for with their hard-earned premium
dollars. Remember the first principle of insurance
recovery —The purpose of insurance is to insure.

First, Hurricane Katrina. Then,

William G.
Passannante

1. Find Your Insurance Policies.

The loss of life and the destruction of offices,
records and files may make this task more diffi-
cult. If you know the names of at least some of
your insurance companies, you should send a
written request for your policies. If your insur-
ance broker’s files are available, contact that
office for policy copies.

Find primary, excess, local and global prop-
erty insurance policies, as well as inland marine,
multi-peril, fire and business owners policies that
may apply to claims for property damage or busi-
ness interruption.

2. Look to First-Party Insurance.

Most policyholders affected by the storms
will have policies which promise to protect
policyholders from losses suffered to their own
property or expectations of profit. These policies
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are generally referred to as “property” insurance
policies, but they come under other names, like
“inland marine,” “fire” or “multiperil” insurance
policies. Review all of your insurance policies for
potential coverage.

3. Remember Property Damage, Business
Income and Extra Expense Coverage.
Property insurance policies contain three

basic types of coverage: property damage, busi-

ness income and extra expense.

* Property damage coverage pays for physical
loss or damage to buildings and business
property — machinery, equipment, inventory,
raw materials — as well as property of others
in the policyholder’s control.

* Business income coverage pays for the poli-
cyholder’s loss of net revenue after expenses
(profit), and the policyholder’s unavoidable
continuing expenses during the loss period.

¢ Extra expense coverage pays for the policy-
holder’s costs in minimizing or avoiding a
business income loss.

4. Coverage May be Available Without
Direct Physical Loss or Damage.
Businesses which have suffered losses unre-

lated to direct physical damage to their property

may still have coverage under property insur-
ance policies. Check for:

contingent business income coverage;
contingent extra expense coverage;

civil authority clause;

ingress/egress coverage; and

utility and communications service interrup-
tion coverage.

“Twelve Tips” continued p3




AKO Policyholder Advisor

September/October 2005

UprcoMING CONFERENCE

Katrina/Rita Damages

Recouping Your Losses With
An Aggressive Insurance Recovery Program

housands of businesses large and small, devas-

tated by Hurricanes Katrina and Rita, will seek
to rebuild using the proceeds of their property or
first-party insurance policies. These policies typi-
cally cover property damage to the policyholder’s
place of operations, and often promise to pay
Business Income: loss of income and continuing
unavoidable expenses caused by damage to prop-
erty critical to the policyholder’s operations.

As any policyholder who has examined
their property policy knows, the forms are
complex. Further, because property disputes
typically involve the amount, and not the exis-
tence, of coverage—how much a building was
worth, how much the policyholder would have
earned, etc.—disputes are essentially inevitable
for large claims. Last, as with the claims stem-
ming from the attacks of 9/11, claims arising
from the hurricanes will be individually and
collectively massive, meaning that insurance
companies will be very conservative in their
coverage positions for fear of setting precedent
that can affect a wide body of policyholders.

To compound matters, property insurance
law is largely guided by the historic, and some-
times arcane, practices of policyholder and
insurance company adjusters, and many of the
doctrines involved are not intuitive even to savvy
business people. For instance, many insurance
companies adjusting 9/11 claims for restaurants
and other entertainers sought to slash their
policyholders” recoveries on the ground that,
after the attacks, people in Manhattan gener-
ally stayed home. This argument may sound

reasonable, but it is entirely inconsistent with
the historic insurance company position that the
wider effects of a catastrophe cannot affect the
policyholder’s recovery.

Anderson Kill will seek to provide guidance
to policyholders affected by the hurricanes at a
conference scheduled in Houston on November 9,
2005. This conference will address property and
loss of income claims generally, as well as how to
value such claims and present them to insurance
companies. It will further address the impact of
pollution, contamination and flood exclusions,
and how policyholders can argue for coverage in
the face of those exclusions. Some of the topics to
be discussed include:

¢ Can insurance companies slash Business
Income recoveries on the grounds that the
potential consumers will be absent from
New Orleans and other affected areas
during the period the business is affected?

* How can you package and present a property
claim to the insurance company to maximize
the chance of a successful settlement?

¢ Do businesses which did not suffer damage
to property they own nonetheless have
coverage for loss of income from the dislo-
cations wreaked by the hurricanes?

* Do alleged contaminants in the flood
waters eliminate coverage under pollution
or contamination exclusions?

¢ If property was damaged both by flood and
windstorm, can the policyholder still
recover if “flood” is excluded? A&

MARK YOUR CALENDAR | NOVEMBER 9, 2005, 8:30 - 5:30 pM

LOCATION: Alden-Houston Hotel, | | | 7 Prairie St., Houston, TX 77002
WHO SHOULD ATTEND? In-house Counsel, Risk Managers and Senior

Managers Affected by Hurricanes Katrina/Rita
GUEST SPEAKER: Mississippi Attorney General, Jim Hood

TOPICS TO BE DISCUSSED INCLUDE:

* property loss and valuation

* business interruption contingency and valuation
¢ pollution/mold exclusions and causation

* wind vs. flood exclusions

For further information or to register, please visit our website at www.andersonkill.com or contact Veronica Mordan at (212) 278-1400.
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“Twelve Tips” continued from p1

These and similar provisions may provide
coverage for events that interfere with suppliers, or
customers or prevent or hinder access to premises.

5. Give Notice.

If there is any possibility that you may have
a claim, give notice now. Usually, your insurance
broker should give notice under all policies that
could be implicated. Have the broker send you a
copy of the notice letter.

Give notice even if you do not have all the
particulars of your claim. You can always supple-
ment the notice later.

6. Secure Tolling Agreements With Your

Insurance Company.

Property and business interruption losses
often take months and sometimes years to
resolve. Provisions limiting the time for you to
provide “proof of loss” or to repair or replace
damaged property often are extended by written
agreement.

7. Insurance Policy Renewals.

Note that these catastrophes might cause insur-
ance programs to lapse and create unintended gaps
in a policyholder’s insurance coverage because of the
loss of records.

8. Emergency Repairs and Preservation of

Property.

Most early emergency efforts were performed
by governmental agencies and officials. Insurance
companies often argue that certain measures to
mitigate losses should be taken.

9. Retain an Engineer or Consultant if There
is Risk to the Structural Integrity of a
Property.

10. Keep a Diary. Document All Loss Items
and Emergency Expenses.

Insurance companies often question, reject
and contest loss items submitted by policyholders
for reimbursement. Keeping complete and accu-
rate records is helpful to ensure that policyholders
are properly reimbursed for the amount of their
insurance claims. Video and photographs to
document losses may also be helpful.

ANDERSON KILL

11. Consider Help in Submitting Your Claim.

Consider hiring a public loss adjuster or
an accounting firm that specializes in property
insurance coverage accounting. The insurance
company will almost certainly hire a suppos-
edly “independent” adjuster, and one or more
accounting firms or law firms that specialize in
representing insurance companies. Getting your
proper insurance recovery often means being more
prepared than the other side.

12. Consider Insurance Coverage Under Other

Insurance Policies.

The impact of these disasters will be far-
reaching. Consider what notice (such as notice
of an “occurrence” or notice of “circumstances”)
might be given under liability insurance policies,
including general liability insurance and errors
and omissions insurance, in the event of claims
by third parties. Also, determine if “additional
insured” status under the insurance policies of
others is available.

Finally, if your insurance company appears to
be beating a retreat rather than riding to the rescue
and paying your claim, remember the second
principle of insurance recovery—Do not take
“No” for an answer. A

William G. Passannante is a senior shareholder in the New York
office of Anderson Kill & Olick, PC., co-chair of the firm’s Insurance
Recovery Group and Vice Chair of the Professionals, Officers and
Directors Liability Committee of the Tort and Insurance Practice
Section of the American Bar Association. Mr. Passannante regu-
larly represents policyholders in insurance coverage disputes. Mr.
Passannante can be reached at wpassannante@andersonkill.com
or(212) 278-1328.

IRS Circular 230 Disclosure: To ensure compli-
ance with requirements imposed by the IRS,
we inform you thatany U.S. federal tax advice
contained in this communication (including
any attachments) is not intended or written to
be used, and cannot be used, for the purpose
of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing,
or recommending to another party any trans-
action or matter addressed herein.
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AKO Policyholder Advisor is published every two months by Anderson Kill & Olick, P.C. The Firm has offices in New
York, Washington, Chicago, Philadelphia and Newark. The newsletter informs clients, friends, and fellow professionals of
developments in insurance coverage law. The newsletter is available free of charge to interested parties. The articles appearing
in AKO Policyholder Advisor do not constitute legal advice or opinion. Such advice and opinion are provided by the Firm
only upon engagement with respect to specific factual situations. For more information, contact our Editorial Board:

Mark Garbowski (mgarbowski@andersonkill.com) Editor-in-Chief, Financial Services Group, (212) 278-1169;
Finley T. Harckham (fharckham@andersonkill.com) International Editor, (212) 278-1543;

Claudia Ilie (cilie@andersonkill.com) Managing Editor, Legal Researcher, (212) 278-1024;

Joshua Gold (jgold@andersonkill.com) Pharmaceuticals and Healthcare Industry Group, (212) 278-1886

Richard P. Lewis (rlewis@andersonkill.com) Pharmaceuticals and Healthcare Industry Group, (212) 278-1822;
John B. Berringer (jberringer@andersonkill.com) Real Estate and Construction Industry Group, (973) 642-5133;
John N. Ellison (jellison@andersonkill.com) Petroleum and Chemicals Industry Group, (215) 568-4710;

William G. Passannante (wpassannante@andersonkill.com) Petroleum and Chemicals Industry Group, (212) 278-1328.
Richard Mansfield (rmansfield@publishingresources.com) Publisher, (856) 380-0760.

Copyright © 2005 Anderson Kill & Olick, P.C., All rights reserved.

To subscribe to this or any other Anderson Kill & Olick Newsletter or Alert, please visit us at
www.andersonkill.com/publication_subscribe.asp

To unsubscribe, please email: unsubscribe @ andersonkill.com

0200T AN [10A MON
SedLIdWLY dY} JO SNUDAY 16T

"Dd PO T [P uosispuy




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 1
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings false
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 2400
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU <FEFF005500730065002000740068006500730065002000730065007400740069006e0067007300200074006f0020006300720065006100740065002000410064006f00620065002000500044004600200064006f00630075006d0065006e0074007300200066006f0072000d002000200020002000200020002000200020002000200020002000200020002000200020002000200020002000200020005100750065006200650063006f007200200057006f0072006c00640020004d00690064006c0061006e0064>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


