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elaware’s current regulatory landscape
creates significant issues for beneficial
holders of stock seeking to exercise appraisal rights in corporate mergers. Although
Delaware’s appraisal statute was designed to
allow dissenting shareholders to seek compensation and a fair value determination of their
shares, a recent ruling in In re Appraisal of Dell
Inc. illustrates that Delaware law in its current
state conflicts with these appraisal principles in
the context of beneficially held shares.1 In accordance with Delaware precedent, Vice Chancellor Travis J. Laster granted a motion by Dell
for summary judgment thereby denying appraisal to several funds that held Dell in street
name. The initial appraisal demand was caused
by the record holder of the funds’ shares, Cede
& Co. Subsequently, the funds’ custodial banks

instructed Dell’s transfer agent to issue the certificated shares in the name of the custodial
banks’ nominees, rather than Cede. Because
the shares were retitled post-demand, the court
held that the petitioning funds did not satisfy
Delaware’s continuous holder requirement
and therefore denied appraisal.

The Paper Problem, Federal Reformation
& Share Immobilization via Depositories

Current limits to shareholders’ right of appraisal are an unintended consequence of decades-old reforms in the processing of stock
transactions. Until the early 1970s, shares of
stock were transferred using a physical certificate-based system facilitated primarily via
negotiation wherein stock owners endorsed
physical certificates to respective assignees.
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“Each time securities were traded, the physical
certificates had to be delivered from the seller
to the buyer, and in the case of registered securities the certificates had to be surrendered to
the issuer or its transfer agent for registration of
transfer.” In re Dell, at *8 (citation omitted). As
trade volume increased, so did the number of
physical certificates and the transfer and processing of each certificate. See id. “By the late
1960s the paperwork burden reached ‘crisis
proportions[]’” and led to significant losses. See
id. at *12 (citations omitted).
When broker dealers could no longer maintain
the certificate system due to increased volume of
transactions, Congress passed the Securities Investor Protection Act of 1970 that instructed the
Securities and Exchange Commission to examine
the crisis. 15 U.S.C. §§ 78kkk(g). The SEC then suspended physical transfer of certificates,2 adopted
a depository system, and constructive delivery of
securities held in “street name” emerged. 15 U.S.C.
§ 78aq-1(e). “Trading at current levels is only possible because of share immobilization and DTC.”
In re Dell, at *11 (citations omitted).
Constructive delivery is facilitated via share
immobilization and indirect holding wherein
physical certificates are issued. The certificates
are not held by beneficial owners, but “are immobilized3 with a clearing corporation, and
registered in the clearing corporation’s name.”
In 1973, the New York Stock Exchange created
the Depository Trust Company, a clearing agency and depository that tracks the ownership
interests of its members — the intermediaries
— but does not identify the names of beneficial
owners. Under this system, ultimate beneficial
owners do not have direct relationships with
issuers and alternatively hold entitlements
through intermediaries. Because the DTC holds
intermediaries’ shares in fungible bulk, shares
are not issued in participants’ names. Instead,
shares are issued in street name with legal title
remaining with Cede.

U.S. publicly traded companies, and approximately 64 percent of the companies listed in
the Fortune 5005 are incorporated in the small
state of Delaware.6
Beneficial holders of stock therefore face challenges under Delaware law as no individual or
entity other than the record holder may demand
appraisal under Section 262. 8 Del. C. § 262(a);
see Transkaryotic Therapies, at *3.7,8 Record holders
“bear[] the ultimate burden of establishing [their]
right to appraisal.” Id. (alteration in original) (citing Schneyer v. Shenandoah Oil Corp., 316 A.2d 570,
573 (Del. Ch. 1974)). To meet that burden, record
holders must make written demand for appraisal
prior to the shareholder vote on the public mergers and acquisitions transaction. 8 Del. C. §§ 228,
262(a); Transkaryotic Therapies, at *3. Under Delaware law, record holders may seek appraisal
for shares that are (1) owned on the date of the
statutorily compliant demand for appraisal; (2)
held continuously through the effective date of
the public M&A transaction (the “Continuous
Holder Requirement”) ; and (3) not voted in favor of nor consented in writing to the public
M&A transaction. See 8 Del. C. §§ 228, 262(a); In
re Ancestry.com Inc.10 If all three prongs are satisfied, the record holder has an unqualified right to
the judicially determined fair value of its stock. 8
Del. C. §§ 228, 262(a); Transkaryotic Therapies, at *3.
The recent In re Dell decision highlights the issues
beneficial holders face with respect to the strict
interpretation of Section 262, particularly prong
two, the continuous holder requirement.

Proposed Solutions

Delaware’s appraisal statute was designed
to provide shareholders compensation “for the
loss of the[ir] veto power” in corporate decisions “and to give dissenters the right to demand fair value of shares.”11 Delaware law in
its current state conflicts with these appraisal
principles by creating hurdles for beneficial
holders. Proposed solutions and mechanisms
to cope with these issues are detailed below.

The Problem: Delaware’s Strict Interpretation Of “Continuous Holder” &
“Record Holder”

1. Legislative Amendment
To ensure that beneficial holders maintain appraisal rights, 8 Del. C. § 262 should be amended.
First, the statute should be amended to comport

Delaware is home to more corporations
than people.4 In fact, more than 50 percent of
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3. How Beneficial Shareholders Can Protect
Themselves in the Current Climate
“DTC has been estimated to hold ‘about
three-quarters of [the] shares in publicly traded
companies.’ ” In re Dell, at *10. Beneficial holders can ensure that they will have the right to
a judicial determination of the fair value of
their shares by either (1) prompting the record
holder to make a demand for appraisal, or (2)
retitling shares held in street name prior to the
deadline for an appraisal. Those who seek to
exercise appraisal rights via demand through
their custodian should only utilize the services
of banks and brokers that do not have internal regulations, mandating that certificates be
retitled in the names of their own respective
nominees. Accordingly, the original nominee
for shares held in street name, such as Cede,
would remain the holder of record throughout
the applicable timeframe.
Alternatively, in the event of retitling, before a beneficial holder may demand appraisal, the beneficial holder must first ensure that
they are also the record holder. See Transkaryotic Therapies, at *3 (“the record holder’s actions determine perfection of the right to seek
appraisal[]”). To be deemed both a beneficial
and record holder, an investor should transfer
securities to facilitate the retitling, irrespective
of whether the shares are held as physical certificates or in street name. Such retitling may
be facilitated by working with the respective
broker-dealer and/or transfer agent.

with the federal appraisal statute.12 Cede is not
a record holder under federal law. 15 U.S.C. §
78c(23)(A). Rather, holders of record are the DTC
participants. 17 C.F.R. §240.14c-1(i). Consistent
with the 2003 legislative amendments to include
the Cede Breakdown13 as part of the stocklist, 8
Del. C. § 219(c), and to entitle stockholders to obtain a “Cede breakdown” as part of the stocklist
sought under section 220, id. at § 220, Delaware’s
legislature should amend the appraisal statute to
include DTC participants listed on Cede breakdowns in its definition of record holder.
Precedent dictates that the Cede breakdown
is part of the corporate stock ledger for purposes of establishing voting rights under Delaware
law. 8 Del. C. § 219(c); Kurz, 989 A.2d at 175.14
Thus, intermediaries enumerated on the Cede
breakdown may act as record holders and vote
shares held in street name. See id. Since a Cede
breakdown is part of a corporate stock ledger
in the shareholder voting context,15 DTC participants listed on the Cede breakdown should
also be considered part of the stock ledger for
purposes of establishing appraisal rights. See 8
Del. C. § 262(a). DTC participants would thus
be record holders, retitling shares before the
transaction’s effective date would be continuous holding, and stockholders would maintain
their appraisal rights. As stated by Vice Chancellor Laster, “’stockholder[s] of record’ [should]
include[] the custodial banks and brokers listed
on the DTC participant list.” In re Dell, at *78 (alteration in original).
2. Judicial Intervention
The Delaware court’s role is to interpret the
statutory language of the General Assembly.
As stated by the Delaware Supreme Court and
reiterated in In re Dell, “[i]n our constitutional
system, this court’s role is to interpret the statutory language that the General Assembly actually adopts, even if unclear and explain what
we ascertain to be the legislative intent without
rewriting the statute to fit a particular policy position.”16 Given the strong presumption for judicial interpretation of statutory law and the ambiguous nature of § 262, the judiciary is urged to
comport with federal law and interpret § 262 to
be inclusive of beneficial holders.
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