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T
he M&A landscape has 
drastically changed in the 
last few years as waves of 
investors have rushed to 
join the trend of setting 

up Special Purpose Acquisition 
Companies (SPACs) as a seem-
ingly more appealing way to take a 
company public than a traditional 
IPO. However, while the recent 
SPAC boom can be largely attrib-
uted to the promise of a speedy 
and efficient path to a public mar-
ket, investors, spurred by recent 
guidance and statements from the 
S.E.C., are increasingly crying halt. 
Minority shareholders in particu-
lar are alleging in a spate of suits 
that they are victim of inequities 
in the SPAC process. This article 
discusses the tactics that dissent-
ing shareholders can deploy to 
redress the heavy-handed tactics 
of majority shareholders and SPAC 
management.

SPACs have been around since 
the 1990s, but they have sharply 
increased in popularity over the 
last few years. Katie Kolchin, Spot-
light: 2020, the Year of the SPAC 
3 (SIFMA Insights 2020). In 2020 
alone, SPAC proceeds jumped by 
462% year-over-year and outper-
formed traditional IPOs, while 

taking up about 50% of market 
share. Sanghamitra Saha, 2020 Has 
Been the Year of SPAC IPOs: Here 
are the Prominent 4, NADSAQ (Dec. 
28, 2020). The trend continued 
strong this year, as 366 SPAC IPOs 
with gross proceeds over $112.7 
billion were executed by early July, 
as compared to 248 total SPACs in 
2020 and 59 in 2019. SPAC Statis-
tics, SPACInsider (last visited July 
9, 2021). From January to about 
mid-March in 2021, over 72% of 
all companies taken public were 
SPACs. Preston Brewer, Are SPACs 
Why Securities Litigation Is Way, 
Way Up?, Bloomberg Law (March 
16, 2021). However, this increase in 
SPAC filings has recently been con-
fronted by an increase of litigation 
from dissenting shareholders.

What Is a SPAC?

The SPAC business model dates 
back to the much-maligned blank 
check companies of the 1970s, cre-
ated with no purpose other than to 
raise capital to engage in a merger 
or acquisition. Julie Young, Spe-
cial Purpose Acquisition Company 
(SPAC), Investopedia, Nov. 24, 
2020). Before a SPAC forms, there is 
no specific target company chosen, 
usually only a predetermined gen-
eralized industry.

In the initial stage, SPACs are 
formed by a sponsoring man-
agement team, purporting to be 
sagacious practitioners deserv-
ing investors’ confidence. In the 

recent gold rush, celebrities have 
passed through the velvet ropes 
to join management teams, includ-
ing icons Shaquille O’Neal, Stephen 
Curry, Serena Williams, Alex Rodri-
guez, Jay-Z, Larry Kudlow, Paul 
Ryan, Billy Beane and Tony “Bird-
man” Hawk.

The transaction between the 
SPAC and the target company 
is often structured as a reverse 
merger in which the operating 
company is absorbed into the 
SPAC, resulting in a publicly traded 
company still carrying on the oper-
ating company’s business. In this 
“de-SPAC transaction, the SPAC 
and the acquired private company 
issue equity to target owners. The 
combination takes place when a 
majority of shareholders approve 
the transaction. However, in this 
process, minority shareholders are 
often left out in the cold.

Why Are SPACs Popular?

SPACs have increased in preva-
lence based on the purported 
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notion that they offer more predict-
able pricing and greater flexibility 
over deal terms than traditional 
IPOs. SPACs, Investor.gov). The 
majority shareholders of compa-
nies that merge with SPACs are 
often promised retention rights in a 
stake of their business, while gain-
ing access to liquidity that would 
otherwise be unavailable. Mike 
Bellin, Why companies are join-
ing the SPAC boom, PWC, Sept. 22, 
2020).

Majority shareholders are also 
lured to the SPAC honeypot based 
on the perception that the trans-
action will proceed on a speedier 
timeline than traditional IPOs, 
because the initial business com-
bination must be completed within 
a designated amount of time, typi-
cally no longer than two years. 
Contributing to this perceived 
shorter timeline, a SPAC IPO entails 
less extensive financial disclosure 
than traditional IPOs.

A disconcerting number of SPACs 
have been formed at a feverish 
pace without recognition or discus-
sion of their potential problems. 
Instead, some target shareholders 
voting in favor of SPACs are reas-
sured by endorsements by media 
savvy celebrities and well-con-
nected politicians who use their 
platforms to validate all the claimed 
benefits. On March 10 of this year, 
the SEC raised an alarm about this, 
warning in an Investor Alert against 
blindly following these trendset-
ters, noting that celebrities, too, 
even Ciara!, “can be lured into par-
ticipating in a risky investment or 
may be better able to sustain the 
risk of a loss.”

The SEC Waves Caution Flags

The March 10 Alert was one of 
several recent S.E.C. moves to 
inject caution into the frothy SPAC 
market, Others include:

• Guidance issued on Dec. 22, 
2020, warning that SPAC disclo-

sures were in many cases inad-
equate and cloaked various 
forms of conflict of interest.

• A Public Statement issued by 
Acting Director of the Division 
of Corporation Finance John 
Coates on April 8, 2021 warn-
ing that “Any simple claim 
about reduced liability expo-
sure for SPAC participants is 
overstated at best, and poten-
tially seriously misleading at 
worst.”

The SEC’s December guidance 
in particular seems to have had a 
strong influence on minority inves-
tors who feel that their interests 
have been impaired by SPACs. SPAC 
transitions are fraught with con-
flicts of interest. Invariably, friction 

occurs when SPAC management 
or entity interests have compet-
ing economic interests to those 
of the public shareholders, which 
can result in blatant conflicts when 
evaluating business combination 
transactions to recommend to 
shareholders. Guidance, Div. Corp. 
Fin., U.S. Sec. Exch. Comm’n, Spe-
cial Purpose Acquisition Compa-
nies (Dec. 22, 2020). Such conflicts 
arise if SPAC management have 
“fiduciary or contractual obliga-
tions to other entities” that involve 
entities that “may compete with 
the SPAC for business combination 
opportunities.” Id.

The December guidance stressed 
the importance of clear disclosure 
of these potential conflicts and 
“the nature of the involved parties 
sponsors’, directors’, officers’ and 
affiliates’ economic interests in the 
SPAC because these parties typi-
cally negotiate the SPAC’s business 
combination transaction.”

These issues give target company 
shareholders valid grounds to be 
wary, particularly if there are no 
independent third-party financial 
advisors rendering fairness opin-
ions on a SPAC merger as a means 
of risk mitigation. Caitlyn M. Camp-
bell, Surge in SPACtivity Leads to Lit-
igation and Regulatory Risks, Nat’l 
L. Rev., April 5, 2021. In addition, 
commentators have noted that the 
SPAC disclosure process presents 
no comprehensive plan addressing 
“the reporting and internal control 
requirements and expectations of a 
public operating company after the 
merger is complete.” Id.

The Dissenters Strike Back

Securities litigation suits in fed-
eral courts have increased by 
almost 60% in January and February 
of 2021 compared to January and 
February of 2020. Brewer, supra. 
This spike has been propelled in 
part by an increase in SPAC share-
holder suits. Actions by dissenters 
doubled from 14 federal court SPAC 
suits in 2019 to 28 filings in 2020—
and 26 just in the first quarter of 
2021. Id. In New York state alone, 
at least 35 shareholder lawsuits 
were filed against SPACS, includ-
ing suits by dissenters, between 
September 2020 and March 2021. 
Douglas A. Rappaport et al., Recent 
SPAC Shareholder Suits in New York 
State Courts: The Beginning Wave 
of SPAC Litigation, Harv. L. Sch. F. 
Corp. Governance (April 23, 2021). 
It is probably no coincidence that 
these suits involving dissenting 
shareholders have been increasing 
since the SEC released disclosure 
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The day of reckoning may 
finally be upon Wall Street’s 
long-running reality show. 
The overlooked concerns and 
drowned-out voices of the 
dissenting shareholders are now 
being heard and, in response, 
SPACs have been forced to 
become more transparent and 
accountable.



considerations for SPACs in Decem-
ber 2020. Id.

Duly aggrieved dissenting share-
holders, following SEC guidance, 
have been initiating claims aris-
ing from allegedly inadequate 
disclosures, such as materially 
misleading statements or outright 
omissions in relation to proposed 
de-SPAC mergers. Id. Claims have 
also related to alleged bad faith 
or conflicts of interest, such as 
those mentioned by the SEC or, for 
example, those “arising from the 
financial advisor’s past services 
for any parties to the transaction.” 
Id. In New York, claims have often 
alleged inadequacies of disclosure 
relating to whether compensation 
of SPAC financial advisors is con-
tingent upon a successful de-SPAC 
transaction.

This legal counteroffensive has 
forced SPACs to be more account-
able. After this onslaught of dis-
senter litigation, over 90% of the 
497 SPAC firms that have reviewed 
their SEC filings as part of their 
reporting process, have identified 
material weaknesses. Elaine Har-
wood et al., Will SPAC Restatement 
Wave Trigger Shareholder Litiga-
tion?, Law360 (June 22, 2021).

Next Steps for Dissenters

The time may be ripe for dissent-
ing shareholders to be even more 
aggressive. They can enhance 
their bargaining power by alleg-
ing fiduciary duty breaches that 
are specific to majority sharehold-
ers. Id. Based on the SPAC model, 
shareholders can assert that SPAC 
boards of directors are incentiv-
ized to get the deal done at any cost 
without the best interests of the 
SPAC’s outside investors in mind. 
Campbell, supra. Similarly, dissent-
ing shareholders should consider 
pursuing actions alleging that SPAC 
directors, and even other target 
company directors, have been 
actively suborning and abetting 

SPAC breaches. Rappaport, supra. 
Dissenter actions may even over-
come the business judgment rule, 
which is invoked where it is alleged 
that corporation directors violate 
their duty of care, with a showing 
of gross negligence, bad faith, or a 
conflict of interest. Legal Info. Inst., 
Business Judgment Rule, Cornell L. 
Sch.; see also SEC Risk Statement, 
supra (citing Cede & Co. v. Tech-
nicolor, 634 A.2d 345, 361 (Del. 1993) 
(“To rebut the [business judgment] 
rule [presumption], a shareholder 
plaintiff assumes the burden of pro-
viding evidence that directors, in 
reaching their challenged decision, 
breached any one of the triads of 
their fiduciary duty––good faith, 
loyalty or due care.”). The merits 
of these cases, as implied in the 
Coates Public Statement of April 8, 
may be enhanced by the applica-
tion of Delaware law which specifi-
cally imposes a stricter standard 
for fiduciary duty claims, as well as 
duty of candor claims, in conflict of 
interest settings.

Although the dissenting litigants 
may not ultimately prevail, and 
such cases may not generate favor-
able long-standing precedents, 
they may strike fear in the hearts of 
the SPAC establishment and bring 
formerly complacent SPAC manag-
ers and majority shareholders to 
the negotiating table.

Dissenting shareholders should 
also exert their right to redeem 
shares, or to seek increased com-
pensation by suing to exercise 
their statutory appraisal rights. 
Derek Malmberg et al., Private-
Company CFO Considerations for 
SPAC Transactions, Deloitte (2020). 
For example, under Delaware law, 
shareholders may benefit from 
a lawsuit initiated to determine 
whether the purported value of a 
shareholder’s shares is fair8 Del. 
C. §262(b)(1); 8 Del. C. §262(h)). 
Although this may not prevent the 
merger from occurring, it very well 

may delay the merger and force the 
corporation to buy the sharehold-
er’s shares at the price determined 
by the court, thereby enhancing 
the compensation paid to the dis-
senters. See Manichaean Cap. v. 
SourceHOV Holdings, No. CV 2017-
0673-JRS, 2020 WL 496606 (Del. Ch. 
Jan. 30, 2020)..

Conclusion

In the past five years, the SPAC 
business model has blithely glided 
along with all the ease of its celeb-
rity promoters obtaining their pre-
ferred table at Eleven Madison Park. 
However, the day of reckoning may 
finally be upon Wall Street’s long-
running reality show. The over-
looked concerns and drowned-out 
voices of the dissenting sharehold-
ers are now being heard and, in 
response, SPACs have been forced 
to become more transparent and 
accountable.

The actions filed by dissenting 
shareholders have been based on 
alleged inadequate disclosures and 
fiduciary duty breaches. Dissent-
ers have also begun exerting rights 
to redeem shares and exercis-
ing appraisal rights for increased 
compensation, with a view toward 
either delaying a SPAC merger or 
holding the board responsible. 
Although these developments may 
not level the playing field for dis-
senters, they may at least provide 
them with the seat at the table that 
they have thus far been denied.

 OCTOBER 15, 2021

Reprinted with permission from the October 15, 2021 edition of the NEW YORK 
LAW JOURNAL © 2021 ALM Media Properties, LLC. All rights reserved. Further 
duplication without permission is prohibited. For information, contact 877-256-2472 
or reprints@alm.com. # NYLJ-11012021-525404


