
One of the most important roles 
of cooperative/condominium 
boards is to carefully review 

proposed apartment alterations. Board 
approval of the intended renovation 
without a careful review of the proposal 
and plans can have critical consequences 
for a building.

Co-op proprietary leases generally 
provide that a board’s consent to a renovation proposal 
cannot be “unreasonably” withheld or delayed. Courts 
have construed “reasonableness” in this context to 
mean that boards cannot be arbitrary or capricious 
in refusing or procrastinating on approval of share-
holders’ alteration requests; and their decisions must 
reflect what they perceive to be in the association’s best 
interests. Courts analyze both the board’s decision and 
the process of arriving at that decision. 

Most condo bylaws give boards the absolute right 
to reject unit owners’ alteration requests, but impose 
strictly enforced deadlines for communicating the 
decision. For example, when one condo board failed 
to timely communicate its opposition to a unit owner’s 
request to carve a new picture window in the build-
ing’s masonry wall, the court held that the delay 
waived their right to object to the installation and 
allowed the alteration over the board’s objection. 

It is crucial for boards to coordinate with the 
managing agent and to establish a system for handling 
proposed renovations, including having an alteration 
application or agreement that the shareholder/unit 
owner must submit together with a description of the 
proposed renovation and architectural plans where 
necessary. An architect or engineer should review the 
alteration agreement and plans. 

Avoiding Disasters
Below are examples of prudent boards and the 

disasters they avoided. 

A co-op shareholder requested board consent to 
install a second bathroom over a downstairs neigh-
bor’s living room. Board members not only discussed 
potential problems, such as leaks over carpeting and 
furniture, but also consulted their managing agent and 
general counsel, and then had an architect review the 
proposal. The architect determined that since the new 
pipes would have to connect to the building’s 80-year-
old deteriorating pipes, multiple leaks would occur in 
the building. The board rejected the proposal.

In a lawsuit brought by the shareholder, both the 
lower and appellate courts held that the board’s rejec-
tion of the proposal was not unreasonable since:

•  The board had discussed potential problems 
(undue risk of water damage) among them-
selves and with their managing agent and 
general counsel. 

•  The board had an architect perform a thorough 
inspection of the building’s plumbing system and 
issue a detailed report highlighting the problems. 

Therefore, the decision-making process reflected 
the board’s consideration of what was in the build-
ing’s best interests.

A shareholder installed a Jacuzzi in his apartment 
without the board’s knowledge, which was in viola-
tion of his proprietary lease requiring board consent 
for apartment alterations. Upon learning of the instal-
lation, the board members discussed their concerns 
that the Jacuzzi’s shaking and noise could disturb other 
neighbors. The board also consulted with counsel and 
had an architect inspect the Jacuzzi and the building’s 
structure. The architect determined that:

•  The building was made of a flimsy wood and 
that the shaking of the Jacuzzi could cause 
damage to the structure.

•  The noise level would disturb certain neighbors.
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•  The poor installation of the Jacuzzi would cause 
leaks to the apartment below.  

In a lawsuit brought by the co-op, the court held 
that the board’s rejection of the Jacuzzi installation 
was not unreasonable since: 

•  The board discussed the potential problems 
of the Jacuzzi installation with their manager 
and attorney.

•  The board retained an architect who inspected 
the Jacuzzi and building structure, and issued 
a report about the likely problems arising from 
use of the Jacuzzi. 

Again, the board’s determination reflected its percep-
tion of what was in the community’s best interests. The 
court directed the shareholder to remove the Jacuzzi.

In another co-op, the board discovered that a 
shareholder, without the board’s knowledge, had 
made apartment alterations that included moving 
pipes within the kitchen wall and then closing the 
wall. The alteration left a pipe leaning against the 
inside of the now-closed wall and was hot to the touch. 
An engineer determined that the renovation created 
a fire hazard, and the board therefore directed the 
shareholders to correct the dangerous condition and 
reimburse the co-op for legal and engineering fees.

A famous entertainer living in a condo pent-
house apartment wanted to install a barbecue grill 
that would extend along the full length of his huge 
terrace. The number of BTUs the proposed grill would 
have used was frightening. The condo board, having 
consulted with an engineer and counsel, rushed to 
court to stop the installation on the grounds that the 
proposed grill could endanger the building. The court 
agreed and prohibited the grill installation.

When Proposal Review Systems Break Down
The following is an example of what can happen 

when the normal system for reviewing renovation 
proposals breaks down.

Co-op shareholders who resided out of state 
wished to fully renovate their New York apartment, 
including installation of a central air conditioning 
system. The proprietary lease required written 
consent of the board for apartment alterations, 
and the co-op required an alteration application 
to be submitted. The shareholders had their A/C 

contractor communicate with the managing agent 
about the A/C proposal. 

The contractor advised the shareholders of his 
meeting with the managing agent, at which the 
manager allegedly stated that the A/C proposal could 
proceed without submitting any plans and without 
mentioning the proposal in the alteration application. 
(The manager did receive an alteration application and 
plans pertinent to other proposed renovation work.) 
Neither the managing agent nor the shareholders 
confirmed the alleged approval in writing.

The managing agent emailed the shareholders 
that their renovation proposals had been fully 
approved by the board. The shareholders assumed 
the approval included the proposed A/C instal-
lation, when it only referred to other renovations 
contained in the alteration application.

After the central A/C system was installed, the 
shareholders were notified that the installation was 
done without written board consent in violation of the 
proprietary lease, and that the entire A/C system had 
to be removed. In the housing court proceeding that 
followed, the co-op’s summary judgment motion was 
denied, but was granted on appeal, and the A/C system 
had to be removed.

There’s a lesson here for both shareholders and 
boards. There are no shortcuts, and shareholders must 
comply with all requirements to obtain board approval 
for renovation proposals. As for boards, they must direct 
managers not to promise or suggest board consent 
to renovation proposals, as a manager’s consent can 
possibly bind the board under agency principles.

It is essential for boards to take a hands-on approach 
to proposed apartment renovations, as this will help 
avoid dire consequences later on. 

Alan M. Goldberg is an attorney in Anderson Kill’s New York 
office.  Alan’s practice focuses primarily on cooperative and 
condominium litigation and corporate governance, commer-
cial litigation and statutory discrimination litigation. He 
handles all stages of litigation, including mediation, arbitra-
tion, trial and appeal.
212-278-1082              agoldberg@andersonkill.com
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Anderson Kill’s Cooperative and Condominium Law and Real Estate and Construction groups are a 
group of attorneys from various Anderson Kill departments, including insurance recovery, real estate, 
and corporate who have an interest in legal issues in the real estate and construction fields. The groups 
meet periodically to share insights on new developments in insurance, cooperative and condominium, 
construction, and real estate law, in the belief that an inter-disciplinary approach to legal problems will 
often maximize client profitability or recoveries, while minimizing costs.

Anderson Kill’s Co-op, Condo & Real Estate Advisor is published periodically to inform clients, friends, and 
fellow professionals of developments in cooperative, condominium and real estate law. This publication was 
prepared by Anderson Kill P.C. to provide information of interest to readers. Distribution of this publication does 
not establish an attorney-client relationship or provide legal advice. Prior results do not guarantee a similar 
outcome. Future developments may supersede this information. We invite you to contact the editor Bruce A. 
Cholst at (212) 278-1086 or bcholst@andersonkill.com with any questions or concerns.

Based in New York City, the firm also has offices in Philadelphia, PA, Stamford, CT, Washington, DC, 
Newark, NJ, Los Angeles, CA and Newton, MA.

© 2020 Anderson Kill P.C. All rights reserved.


