
Although many of the recommen-
dations boards have implemented 
since mid-March have been made 

in a good-faith effort to keep a building 
free of the coronavirus, a board should 
be aware that some of the rules that may 
have been implemented on an exigent 
basis (not our clients of course!) may lead 
to liability exposure for the board and its 
individual members.

Most boards in New York City have, by now, 
prohibited dog walkers, house cleaners and package 
delivery persons from entering a co-op or condo 
building, and have also prohibited move-ins, move-
outs and renovations; while these rules are unlikely to 
be challenged as discriminatory, we have seen one rule 
in particular that gives us cause for concern. That rule 
bans babysitters, nannies and other childcare givers 
from entering the building. 

The reason this gives us concern is because the 
New York City Human Rights Law, codified at the 
New York City Administrative Code §8-107(5)(1)(b), 
protects a very broad category of individuals. Under 
this section, it is unlawful to discriminate against 
people “in the terms, conditions or privileges of the 
sale, rental or lease of any housing accommodation” 
based on:

• Actual or perceived race. 
• Creed. 
• Color.
• National origin.
• Gender.
• Age.
• Disability.
• Sexual orientation.
• Uniformed service.

• Marital status.
• Partnership status.
• Alienage or citizenship status.
• Any lawful source of income.1
•  Whether children are, may be or would be 

residing in the apartment.

A claim could obviously be brought that a rule 
banning childcare workers from the building is 
discriminatory because it prohibits a child from 
obtaining the necessary childcare needed in the home. 
Because schools are closed and many parents are 
now working from home, in-home childcare is more 
important than ever, and not permitting a childcare 
worker into the building could give the child cause to 
claim discrimination. Of course, such claims would be 
made by the parents on behalf of the child. Also note, 
under federal law a claim could be made that the rule 
is discriminatory because of “familial status.”

Moreover, a single mother or father in New York 
City, or elsewhere in the state, could also claim the rule 
is discriminatory because it prohibits the parent from 
carrying out a lawful occupation in this new “WFH” 
(work from home) environment. 

A board could also run into trouble with these 
types of rules because of a “disparate impact” claim. 
This type of claim asserts that a rule, while not overtly 
discriminatory on its face, does have a dispropor-
tionate impact on a protected person. So, for example, 
while the rule may not necessarily impact a two-
parent family, a single-parent working from home 
could claim the rule has a disparate impact and, 
therefore, adversely discriminates based on marital 
or familial status.

So, while we understand that boards may have 
made new rules in an urgent manner, and even with 
a positive goal in mind to protect residents, a board 
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that has banned childcare workers should consider 
revising or removing this rule. If a board does not 
repeal, or at least revise the rule to be a “suggestion” 
rather than an outright ban, it should at a minimum 
provide a mechanism to easily obtain an exception 
upon request. 

If a board is not prepared to remove or revise this 
rule, it needs to be aware there is a definite risk of 
being sued by a resident, either a parent or a child, 
who has been negatively impacted by the rule. 

Finally, Gov. Andrew Cuomo’s recent executive 
order (202.17, effective as of Friday, April 17, 2020) 
requires all people over the age of two to wear a face 
mask or cloth covering (if medically tolerated) when 
in public places and unable to practice safe social 
distancing. In light of this, all boards should most 
definitely require all persons entering the building to 
cover their nose and mouth while in common areas, 
including without limitation the lobby, elevators, mail 
room laundry room, hallways, stairwells, basement 
areas. Any person who attempts to enter a building 
without a face mask should not be permitted access. 

ENDNOTES

1 Lawful occupation and the presence of children are also protected 
classes under New York state’s Human Rights Law. Under federal 
law, “familial status” is a protected category. 

Deborah B. Koplovitz is a shareholder in Anderson Kill’s 
New York office and co-chairs the firm’s Cooperative and 
Condominium Law Group. Deborah concentrates her practice 
in real estate litigation and general representation of condo-
miniums, cooperatives and sponsors.
(212) 278-1084              dkoplovitz@andersonkill.com

“When Can COVID-19 Protective Measures” continued from p1 Anderson Kill’s Cooperative and Condominium 
Law and Real Estate and Construction groups 
are a group of attorneys from various Anderson 
Kill departments, including insurance recovery, 
real estate, and corporate who have an interest 
in legal issues in the real estate and construc-
tion fields. The groups meet periodically to 
share insights on new developments in insur-
ance, cooperative and condominium, construc-
tion, and real estate law, in the belief that an 
inter-disciplinary approach to legal problems 
will often maximize client profitability or recov-
eries, while minimizing costs.

Anderson Kill’s Co-op, Condo & Real Estate 
Advisor is published periodically to inform 
clients, friends, and fellow professionals of 
developments in cooperative, condominium and 
real estate law. This publication was prepared 
by Anderson Kill P.C. to provide information of 
interest to readers. Distribution of this publication 
does not establish an attorney-client relationship 
or provide legal advice. Prior results do not guar-
antee a similar outcome. Future developments 
may supersede this information. We invite you 
to contact the editor Bruce A. Cholst at (212) 
278-1086 or bcholst@andersonkill.com with any 
questions or concerns.

Based in New York City, the firm also has 
offices in Philadelphia, PA, Stamford, CT, 
Washington, DC, Newark, NJ, Los Angeles, 
CA and Newton, MA.

© 2020 Anderson Kill P.C. All rights reserved.


