
This week’s 
paramount 
c o r o n a -

v i r u s - r e l a t e d 
issue for co-ops, 
c o n d o s  a n d 
HOAs has been 
the rollout of the 
Small Business 
Administration’s 

Paycheck Protection Program. Are co-ops, condos 
and HOAs eligible to participate? 

The Paycheck Protection Program is an SBA loan 
authorized by the CARES (Coronavirus Aid, Relief, 
and Economic Security) Act, which provides cash 
flow assistance for “Business Concerns” (i.e., business 
entities organized for profit) who maintain their staff 
during the coronavirus crisis.

There is ample confusion as to whether co-ops, 
condos and HOAs are eligible to participate in the 
program. When the program was first announced 
there was broad consensus in the co-op/condo 
community that these associations and HOAs were 
eligible. However, last Friday night (April 3) the SBA 
issued “interim regulations” apparently stating they 
were not eligible to receive loans as they are “passive” 
businesses that own real estate for rental purposes. 
These interim regulations are inconsistent with the 
CARES Act, which provides that “any business” is 
eligible for participation in the program.

As we go to press, efforts are being made to clarify 
the SBA interim regulations in light of this inconsis-
tency, and a lobbying campaign is underway to seek 
modification of the CARES Act to provide for co-op, 

condo and HOA eligibility. We recommend that 
boards prepare for the prospect of a favorable resolu-
tion by familiarizing themselves with the provisions 
and benefits of the Paycheck Protection Program to 
determine whether it is appropriate for their asso-
ciation. We also suggest that boards complete their 
application for the loan, which can be held in abey-
ance pending a favorable resolution. In this manner 
boards will be in a position to pounce once it becomes 
clear that co-ops, condos and HOAs are eligible for 
the loans. This head start in relation to boards that 
fail to determine feasibility of the prospective loan 
and prepare their application in advance could prove 
crucial as the loans are disbursed on a first come, first 
served basis. There will be a scramble to apply once 
these associations are deemed eligible to participate.

Paycheck Protection Program Summary
With the above considerations in mind, here is a 

summary of the Paycheck Protection Program.
Associations may borrow up to 250% of their 

average monthly payroll costs (including benefits), 
subject to a cap of $100,000 per annum per employee. 
Presumably, the applicable time period for deter-
mining average monthly payroll costs is April 1, 2019 
through March 31, 2020.

A large portion, if not the entirety of the loan and 
interest, is subject to forgiveness, provided current 
payroll levels are maintained. The forgivable proceeds 
are those expended within eight weeks of the date 
of the loan on payroll-related costs, mortgage, rent 
if any (i.e., land lease costs), and utilities. We would 
interpret that to mean 8/52 of the annual budget for 
these line items.

www.andersonkill.com April 2020

1

COVID-19 Update: The Paycheck Protection  
Program and Co-ops/Condos/HOAs

Attorney Advertising

C                           L                        A

COMMERCIAL LITIGATION ADVISOR

OMMERCIAL   ITIGATION    DVISOR

By Bruce A. Cholst, Karol S. Robinson and Andrew B. Freedland

Co-op, Condo & Real estate advisoR

EDITOR’S NOTE:  
As we become more acclimated to the coronavirus-mandated lifestyle, we will communicate adjustments and modifications to existing protocols 

and programs. As such we will continue to update our client alerts to reflect additional “best practices” and legislative developments that come to light.
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For those amounts, not-forgiven loans (if any) bear 
interest at .05% per annum and have a two-year matu-
rity. Payments may be deferred for up to six months.

The process is initiated by filling out an SBA short-
form application provided by the participating lender. 
The application contains certifications, among which 
is “the current economic uncertainty makes this loan 
request necessary to support the ongoing operations 
of the Applicant.” We believe that the current situa-
tion, with massive job layoffs, furloughs and salary 
reductions, renders maintenance collections uncer-
tain, and this uncertainty satisfies that criteria.

The application should be prepared in the first 
instance by the managing agent, as it has the neces-
sary information at its disposal. However, in view of 
the certifications, the completed application should 
be reviewed by the association’s accountants and 
attorneys. The loan is administered through a network 
of participating providers, so the managing agent 
should start by confirming that the association’s 
lender is a Paycheck Protection Program participant. 
Additionally, although the loans are unsecured, the 
association’s attorney should review the loan docu-
ments issued in connection with any existing debt to 
determine whether prior notice to or authorization 
from an existing lender will be needed.

Finally, the association’s bylaws should be reviewed 
for any limitations on the board’s power to seek such a 
loan. Assuming no such limitations, the filing should 
be authorized by board resolution at either a regular 
or special meeting where a quorum is present.

Guidelines for Volunteer Assistance
In our last newsletter we suggested that boards 

consider the formation of a corps of volunteers to 
leave deliveries and medical supplies at the apartment 
doors of those residents who are quarantined, walk 
their dogs, and run other errands for them. However, 
without proper precaution the appointment and 
supervision of resident volunteers can be a prescrip-
tion for legal liability. Here are a few key points boards 
should consider before accepting volunteer assistance.

First, boards should check their insurance coverage, 
including any exclusions, limitations of coverage, 
and deductibles. Volunteers, like everyone else, can 
incur injury, cause property damage, or inflict harm 
on others in the course of performing their duties. 
Volunteers may not be covered for such losses, absent 

proper endorsements or designation as committee 
members. Boards should check with their insur-
ance brokers to confirm the existence of coverage or 
take whatever remedial steps necessary to procure 
such coverage before allowing volunteers to begin 
performing their services.

Volunteers should be fully informed regarding the 
fact that increased contact with people, common areas, 
groceries, garbage, and supplies increases their risk of 
contracting COVID-19, and they should be required 
to sign a release to that effect.

Written instructions should be provided for each 
activity a volunteer is assigned to perform.

Finally, volunteers should be appropriately 
screened and matched with their assigned duties, 
and they must understand they are not employees of 
the association or managing agent.

We have been deluged with boards’ questions 
about whether this year’s annual meeting can and 
should be adjourned in light of social distancing 
guidelines. The short answer is yes. Courts have 
universally held that deadlines for the holding of 
annual meetings contained in association bylaws 
are not mandatory. They certainly would not be 
sympathetic to complaints about reasonable delay 
in this environment of social distancing. Smaller 
buildings could conceivably try conducting annual 
or at least informational meetings by Skype or 
Zoom, but that does not seem to be a practicable 
option for larger buildings. Criticism over any 
adjournment of an annual meeting could be largely 
ameliorated with a letter to owners explaining the 
rationale for such a decision. Boards are of course 
free to conduct normal business on behalf of their 
associations through conference calls and virtual 
meetings, voting electronically.

As the coronavirus situation progresses, boards 
will need to continue to adjust and modify their 
existing safety protocols. Please make sure to follow 
our newsletter for continuing updates and reach out 
to the co-op and condo team at Anderson Kill should 
you have any questions about how to address a coro-
navirus question affecting your community. 

Bruce A. Cholst is a shareholder in Anderson Kill’s New 
York office. Bruce represents cooperative and condominium 
clients in complex sponsor defect and sponsor arrears litiga-
tion, shareholder controversies, commercial and residential 
nonpayment actions, foreclosure suits, vendor claims, and 
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Anderson Kill’s Cooperative and Condominium Law and Real Estate and Construction groups are a 
group of attorneys from various Anderson Kill departments, including insurance recovery, real estate, 
and corporate who have an interest in legal issues in the real estate and construction fields. The groups 
meet periodically to share insights on new developments in insurance, cooperative and condominium, 
construction, and real estate law, in the belief that an inter-disciplinary approach to legal problems will 
often maximize client profitability or recoveries, while minimizing costs.

Anderson Kill’s Co-op, Condo & Real Estate Advisor is published periodically to inform clients, friends, and 
fellow professionals of developments in cooperative, condominium and real estate law. This publication was 
prepared by Anderson Kill P.C. to provide information of interest to readers. Distribution of this publication does 
not establish an attorney-client relationship or provide legal advice. Prior results do not guarantee a similar 
outcome. Future developments may supersede this information. We invite you to contact the editor Bruce A. 
Cholst at (212) 278-1086 or bcholst@andersonkill.com with any questions or concerns.

Based in New York City, the firm also has offices in Philadelphia, PA, Stamford, CT, Washington, DC, 
Newark, NJ, Los Angeles, CA and Newton, MA.
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board election disputes. He also counsels clients on corpo-
rate and governance issues and negotiates their commercial 
leases and management contracts.
(212) 278-1086              bcholst@andersonkill.com

Karol S. Robinson is a shareholder in the New York office of 
Anderson Kill. Karol practices cooperative, condominium, and 
real estate law with a focus on affordable housing, nonprofit 
organizations and general transactional work.
(212) 278-1247                    ksrobinson@andersonkill.com

Andrew B. Freedland is a shareholder in Anderson Kill’s New 
York office. Mr. Freedland concentrates his practice in real 
estate and cooperative and condominium law. Mr. Freedland’s 
practice focuses on the representation and counseling of 
purchasers and sellers of commercial and residential real estate, 
lenders, condominiums, cooperatives and sponsors/developers.
He is also counsel to numerous cooperative and condominium 
buildings throughout New York City.
(212) 278-1083                    afreedland@andersonkill.com


