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You just got home from a 
long day at work to dis-
cover that the unit owners 

above you installed a waterfall 
through your apartment ceiling 
when their bathtub overflowed. 
If you suffer damage to your 
own condo unit or co-op apart-

ment, look to your own homeowner’s policy 
for coverage. Have your insurance company 
make you whole and let them bear the effort 
and expense to go after others who may have 
caused the damage. That’s one of the reasons 
why you have been paying for the insurance! 

Beware that many homeowner’s policies 
exclude damage caused by construction de-
fects. If you suffer damage because of con-
struction defects, look to the contractor that 
performed the work. The defective work itself 
may not be covered by insurance and will be 
the contractor’s direct responsibility, but the 
contractor should have insurance that will of-
ten cover damage to other property resulting 
from defective work. Be precise about what is 
defective work and what is resulting damage.

Make your contractors carry general liability 
insurance, commonly called CGL insurance, 
and make them name you as an additional in-
sured. Additional insured status should pro-

vide you with coverage if you are brought into 
a lawsuit for damage or injury resulting from 
the contractor’s acts or omissions. All contrac-
tors performing work at the building should 
also be required to name the condo/co-op 
board and the condo association or co-op cor-
poration as an additional insured. 

Never trust a certificate of insurance. On 
its face, the standard certificate of insurance 
states, “THIS CERTIFICATE IS ISSUED AS A 
MATTER OF INFORMATION ONLY AND 
CONFERS NO RIGHTS UPON THE CERTIFI-
CATE HOLDER.” Insurance companies will 
disclaim coverage when they can (see gram-
mar discussion in the next paragraph) and 
they will not extend coverage solely on the ba-
sis of a certificate of insurance. This is a com-
mon disappointment to would-be insureds. 
Don’t fall prey to it!

Require all contractors to provide complete 
copies of their insurance policies to which 
you have been named an additional insured. 
Check the policy and the additional insured 
requirements to confirm that the contractor 
has complied with them and also with any 
documentation requirements. Some policies 
require a direct written contract between an 
additional insured and a primary insured. In 
a recent case in New York, an insurance pol-
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icy provided that additional insured status 
would be extended to those with whom the 
primary insured agreed to extend additional 
insured status. The would-be additional in-
sured did not have a direct contract with the 
primary insured. Recognizing this, the in-
surance company denied coverage by argu-
ing that the use of the words “with whom” 
required a direct contractual relationship, 
as opposed to the words “for whom,” which 
would have preserved the coverage status to 
the additional insured. All parties to the proj-
ect agreed that additional insured status was 
intended to be extended “for” the additional 
insured. But the insurance company avoided 
having to cover the loss because of the prepo-
sition that had been used in the policy and 
the failure of the parties to document their 
additional insured status correctly.

Require written contracts with everyone 
performing work on your property. Also 
require written indemnities from everyone 
performing work on your property. Their ob-
ligation to defend, indemnify and hold harm-
less should be spelled out in the contract and 
should provide that you will be indemnified 
to the fullest extent permitted by law, includ-
ing claims arising under New York’s Labor 
Laws, and that the contractor’s insurance will 
be primary and non-contributory. 

Beware the New York Labor Law. It can 
make you pay for compliance with the law of 
gravity. If a construction worker is injured in 
almost any way that involves the function of 
gravity, a property owner can be held abso-
lutely liable for the injury. The role of gravity 
is not confined to a worker’s fall. If a worker 

is struck by a falling object, there could be 
liability on the part of the property owner 
under the New York Labor Law. This is an 
unfortunate vestige of a bygone era and New 
York is the only state in the nation to still have 
such laws on its books. It doesn’t matter how 
much you stressed safety. Indeed, in most in-
stances, the property owner is not even able 
to make the injured person bear responsibil-
ity for that person’s own carelessness.

Require that contractors carry completed op-
erations coverage for six years after the work is 
complete and that their indemnification obliga-
tion in the contract survives the completion of the 
work for this six-year period. 

Require written lien waivers for every pay-
ment — stating that the contractor has received 
payment and waives any future lien rights to 
the property for the amount paid. Make contrac-
tors provide lien waivers to you for themselves 
and for each of their subcontractors. Consider 
the lien waiver as a legal receipt you get for the 
payment. The lien waivers should be partial lien 
waivers that track the progress of payments al-
ready made and correspondingly increase to the 
full and final lien waiver you require upon mak-
ing final payment. 

Withhold final payment until all permits 
are closed and confirm that they are closed 
by checking at the NYC Department of Build-
ings or other regulatory authority.

When problems arise, do not hesitate to 
consult with counsel. The right lawyer can 
help you navigate the complex landscape of 
construction risk and liability. 
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mental Law, Estates, Trusts and Tax Services, Corporate and Securities, Antitrust, Banking and 
Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign Investment Re-
covery, Public Law, Government Affairs, Employment and Labor Law, Captive Insurance, Intellec-
tual Property, Corporate Tax, Hospitality, and Health Reform. Recognized nationwide by Cham-
bers USA, and best-known for its work in insurance recovery, the firm represents policyholders 
only in insurance coverage disputes — with no ties to insurance companies and has no conflicts 
of interest. Clients include Fortune 1000 companies, small and medium-sized businesses, govern-
mental entities, and nonprofits as well as personal estates. Based in New York City, the firm also 
has offices in Philadelphia, PA, Stamford, CT, Washington, DC, Newark, NJ, and Los Angeles, CA.
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publication does not establish an attorney-client relationship or provide legal advice. Prior results do not 
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tact the editor, Bruce A. Cholst at (212) 278-1086 or bcholst@andersonkill.com, with any questions.
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