
1

ANDERSON KILL
1251 Avenue of the Americas
New York, NY 10020
(212) 278-1000

ANDERSON KILL
864 East Santa Clara Street
Ventura, CA 93001
(805) 288-1300

ANDERSON KILL
1600 Market Street, Suite 2500
Philadelphia, PA 19103
(267) 216-2700

ANDERSON KILL
1055 Washington Boulevard, Suite 510 
Stamford, CT 06901
(203) 388-7950

ANDERSON KILL
1717 Pennsylvania Avenue, Suite 200
Washington, DC 20006
(202) 416-6500
 
ANDERSON KILL
One Gateway Center, Suite 1510
Newark, NJ 07102
(973) 642-5858

 

www.andersonkill.com

Attorney Advertising

AL
ER

T
May 2016

EMPLOYMENT LAW 
INSIDER

O n May 18, 2016, President Obama and the Labor Department 
issued the much anticipated final rule regarding overtime regu-
lations, which significantly raises the minimum salary threshold 

required to qualify for “white collar exemptions” under the Fair Labor 
Standards Act.

What the Rule Does
Under the previous overtime regulations, last updated in 2004, 

employees had to meet certain job duties tests to qualify as executive, 
administrative, professional, outside sales and computer employees and 
be paid a fixed annual salary of at least $23,660 ($455 per week), in order 
to be exempt from the Fair Labor Standard Act’s requirement that over-
time be paid at the rate of time-and-a-half for all hours worked over 40 in 
a work week. The final rule just issued retains the “duties” test, but raises 
the standard salaried employee exemption threshold to $47,476 per year 
($913 per week). That’s more than double the current threshold under the 
FLSA white collar exemptions. The salary threshold will be automatically 
updated every three years, so that it remains at the 40th percentile of earn-
ings of full-time salaried employees benchmark, according to a statement 
released by the White House.

Who Is Affected
According to a fact sheet released by the White House, the new rule 

is expected to extend overtime protections to 4.2 million more American 
workers (277,998 in New York; 131,854 in New Jersey; and 46,321 in 
Connecticut) who are not currently eligible for overtime under federal law, 
and increase workers’ wages by $12 billion over the next 10 years.

The final rule also raises the overtime eligibility annual salary threshold 
for highly compensated workers (who must meet only a minimal duties 
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test) from $100,000 to $134,004, the annual equivalent of the 90th 
percentile of full-time salaried workers nationally.

Duties Test
The final rule makes no change to the existing “duties” test for 

executive, professional, administrative, outside sales and computer 
professionals exemptions.

However, the “salary” basis test is amended to permit employers 
to use nondiscretionary bonus and incentive payments (including 
commissions) to satisfy up to 10 percent of the new salary 
threshold levels.

Employees paid on an hourly basis are (depending on the duties 
performed) eligible for overtime regardless of their pay level.

Political Backdrop
In March 2014, the Obama administration directed Secretary of 

Labor Thomas Perez to “modernize and streamline” the rules for 
exemption from overtime and minimum wage, and increase the 
number of overtime eligible employees. The Obama administration 
initially proposed raising the overtime exemption salary threshold 
to $50,440 per year ($970 per week). That level was reduced by about 
$3,000 in the final rule. The proposed overtime rule received over 
270,000 comments during the comment period which ended in 
September, 2015, primarily from business and employer groups 
contending that the new rules will actually have negative conse-
quences for employees and that employers would seek to control 
overtime costs by reducing hours worked and limiting opportuni-
ties for long-term advancement.

Effective Date
The effective date of the final rule is December 1, 2016. There is 

no retroactivity. The initial increases to the standard salary level 
(from $455 to $913 per week) and highly compensated require-
ment (from $100,000 to $134,004 per year) will be effective then. 
Future automatic updates will occur every three years beginning 
January 1, 2020. 
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