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continue to rise. Indeed, business bankrupt-

cies are up approximately 66% from this time
last year. While no one wants to be forced to seek
bankruptcy protection, in this economy it is simply
unrealistic to believe that anyone is immune. This
especially is true for people with high incomes,
high value assets, and high levels of debt. In order
to minimize its long-term financial impact, anyone
contemplating a bankruptcy filing should meet
with an attorney to discuss the many planning
possibilities presented by such a filing.

One frequently arising issue is whether or notitis
appropriate to renounce an inheritance so that other
family members, rather than a beneficiary’s credi-
tors, can enjoy the proceeds of a decedent’s estate. A
recent bankruptcy court decision held that renuncia-
tion of an inheritance was permissible. As a result of
that debtor’s proper planning and renunciation, his
wife and other family members received the fruits of
his mother’s estate, instead of his creditors.

I tis an unfortunate reality that bankruptcy filings

The William Alesius Case

Prior to filing his bankruptcy petition, in or
around 1993, William Alesius ran a business that
failed and, as is common in these types of situa-
tions, the failed business left William with a signifi-
cant amount of debt, including federal and state
tax debt. At roughly the same time, William, his
brother and mother discussed plans regarding the
disposition of his mother’s assets upon her death.
During this discussion, William stated that until
his tax problems were resolved, he would not want
to have any assets in his name. In 1998, William's
mother transferred title to her home to William’s
brother and William's future wife, Joyce Bennett.

William’s mother died in 1999. In compli-
ance with William’s wishes, his mother’s will
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left nothing to him. As a result of the previous
transfer, the house was immediately sold and
Joyce used her share of the proceeds to purchase
a home to live in with William.

In May 2006, William filed his voluntary bank-
ruptcy petition. His bankruptcy documents showed
more than $100,000 of tax debt as well as other
debts. Approximately,

two years after filing
his bankruptcy peti-
tion, William’s Chapter
7 trustee sued him
in bankruptcy court
asserting, among other
things, that William’s
refusal to accept his
inheritance was a fraud-

As a result of [a]
debtor's proper
planning ... his wife
and family members
received the fruits

of his mother's
estate, instead of

his creditors.

ulent conveyance. The

trustee’s analysis was

that the home purchased with the inheritance that
would have belonged to William should be consid-
ered property of William’s bankruptcy estate.

In examining this question, the bankruptcy court
first determined whether William had any interestin
the home purchased by Joyce. To do that, the court
looked to applicable New York State law. The court
determined that there were two ways to look at this
situation: (1) the mother by her own act excluded
William from her will, or (2) William renounced
his interest in his mother’s will. Because New York
law permits a parent to exclude descendants from
a will for any reason, if the transfer was as a result
of William’s mother’s decision to exclude him, the
exclusion was proper and therefore not a fraudulent
transfer. Moreover, here, the home was transferred
outside the decedent’s estate. William never received
an interest in the property and therefore there could
be no fraudulent conveyance. Even if William had
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been given an interest, the court opined that he would have been allowed
to renounce his interest in the property, even to the detriment of his credi-
tors. Thus, the fraudulent transfer claims were defeated.

Practical Applications of Alesius

These considerations are even more pertinent in the context
of any client preparing to leave assets to a financially challenged
beneficiary. When an individual who earns a large salary and has
debt in excess of $500,000 files a bankruptcy petition, he or she will
be required to file under Chapter 11 of the Bankruptcy Code. In a
Chapter 11 bankruptcy, a debtor is required to propose a plan to pay
his or her creditors some portion of their claims.

In order for a plan to be approved by a court, a debtor must show
that creditors will receive more under the plan than they would have
if the debtor simply liquidated all his or her assets.

Let’s make this even more concrete. Dorothy Decedent leaves her
home to her son, David. The home has a net worth of $500,000. David,
however, has more than $500,000 of unsecured debt from a failed busi-
ness and cannot figure out how he will ever climb out of this massive
debt hole. Over the last three years, David has drawn significant
compensation from his failed business. Currently, David has no signifi-
cant assets. Although he collected a significant draw on his salary from
his previous business, once that business disappeared, so too did his
income. Without any assets of significant value, David’s bankruptcy
attorney could make a good argument that he should be entitled to file a
Chapter 7 bankruptcy petition despite his history of significant income.

Now, let’s assume that Dorothy dies either just prior to or within
six months of David’s bankruptcy filing. If Dorothy has not spoken
to David about her will and bequeaths her home to him, David will
be forced to sell the property and most, if not all, of the proceeds
would be used to pay creditors. However, if Dorothy and David
spoke about her will and, after that discussion she decided not to
leave her home to David, and left it to David’s wife instead, his wife
(and presumably David, too) would be entitled to enjoy the benefits
of the bequest. Moreover, if David were to renounce the bequest to
him, the renunciation would keep the proceeds of Dorothy’s home
away from David’s creditors. &

Helpful Tip: Clients drafting a will should be aware of the financial health
of those receiving their assets. If not, they could face the situation in which
assets that they worked hard all of their lives to acquire could be taken from
the intended beneficiary to pay the beneficiary’s creditors.

IRS Circular 230 Disclosure: To ensure compliance with require-
ments imposed by the IRS, we inform you that any U.S. federal
tax advice contained in this communication (including any
attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing, or recommending
to another party any transaction or matter addressed herein.
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