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Va.'s Steadfast Ruling On What Is (Not) An 'Occurrence' 

 

Law360, New York (May 18, 2012, 1:11 PM ET) -- On Wednesday, April 18, 2012, the Virginia Supreme 

Court issued its decision upon rehearing in Steadfast Ins. Co. v. AES Corp. The declaratory judgment case 

is considered a bellwether with respect to insurance companies’ duty to defend climate-change 

lawsuits. 

 

The court held that Steadfast, a Zurich Insurance Group subsidiary, had no duty to defend the underlying 

climate-change-nuisance allegations against AES because "the gravamen" of the underlying allegations 

was not sufficiently accidental, i.e., there was no covered "occurrence". 

 

As Justice William Mims explained in a separate concurring opinion: "An 'occurrence,' is '[t]he 

fundamental event covered by the vast majority [of General Liability insurance] policies." 

 

This holding, Mims went on to conclude, "may have painted [the Court] into a jurisprudential corner." In 

other words, the Virginia Supreme Court appears to have held that negligent acts are not sufficiently 

"accidental" to be covered where harm is "substantially probable." 

 

This raises the question: If one purchases liability insurance in Virginia, will any subsequent liability claim 

be excluded because the insurance was purchased with the expectation that it would be needed and, 

therefore, the harm at issue was considered “substantially probable”? 

 

It was unclear why rehearing was necessary, as this holding was substantially similar to the prior one. 

The case arose out of a lawsuit by Alaskan natives in the Northern District of California alleging nuisance 

and civil conspiracy on the part of various energy-company emitters of carbon dioxide and other so-

called greenhouse gases. 

 

The plaintiffs sought relocation costs and damages for lost fishing income allegedly caused, in part, by 

the loss of protective sea ice which in the past typically surrounded the peninsula the Village of Kivalina 

sits upon, protecting the village from winter storms. 
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The sole underlying federal nuisance claim was dismissed by the district court and presently is on appeal 

to the U.S. Court of Appeals for the Ninth Circuit. Perhaps the Virginia Supreme Court agreed to a 

rehearing on the insurance issues because it wanted to make a stronger statement, particularly because 

its prior holding involved two "fill in" retired justices who had taken steps to limit that holding’s 

application to the specific facts. 

 

The latest panel seemed to have no similar qualms — excepting the separate concurring opinion, which 

expressed concern, as mentioned above, that the holding had gone too far. The Virginia Supreme Court, 

a jurisdiction not known for its empathy toward policyholder consumers, held: 

"that the deleterious results of emitting carbon dioxide and greenhouse gases are something that 
AES knew or should have known about. [And that i]f an insured knew or should have known that 
certain results were the natural or probable consequences of intentional acts or omissions, there 
is no 'occurrence' within the meaning of the CGL [commercial/comprehensive general liability] 
policy." 

The court’s analysis would seem to suggest that if you swerve on a Virginia highway and crash into a car 

traveling nearby, the resulting injury and liability might not be insured because you knew or should have 

known that a car "accident" was the natural or probable consequence of this intentional swerving. 

 

Tellingly, the court's primary citation to support this analysis was an insurance industry treatise citing a 

Nebraska case: City of Carter Lake v. Aetna Cas. & Sur. Co. Under the holding in City of Carter Lake, a 

policyholder is considered to have "expected" injury if it "knew or should have known that there was a 

substantial probability that certain [injurious] consequences will result." 

 

The Eighth Circuit decision, however, also held that the mere fact that a policyholder might foresee a 

possible injury — why else would someone purchase insurance in the first place? — does not necessarily 

dictate that coverage is excluded because he or she "expected" harm to occur. 

 

The determining factor as to whether coverage exists under this City of Carter Lake reasoning appears to 

be whether there is a "substantial probability" that a policyholder's deliberate acts will result in harm. 

 

This principle was applied by the Nebraska Court of Appeals 15 years later to preclude coverage when a 

policyholder shot at someone from a distance of seven feet. This subsequent Nebraska holding was 

based on the idea that a reasonable person in such circumstances would have known of the substantial 

probability of injury. 

 

Getting back to climate change, the Virginia Supreme Court apparently holds the view that because the 

underlying plaintiff alleges that the defendant's emissions were "substantially probable" to cause harm, 

there is no possibility of coverage. In other words, there is no possibility that the defendant did not 

know of the potential harm its permitted emissions might cause because the harm alleged, climate 

change, is well established. 

 

Gun shots and climate change involve different levels of uncertainty, however. Most of the present 

United States Congress denies that anthropogenic climate change exists. 

 

 



Moreover, this holding indicates that any uncertainty over what the defendant should have known, the 

issues of causation, the history and implementation of emission regulation and the knowledge of harm 

from emissions — let alone whether global warming is a legitimate scientific phenomenon generally or 

as related to human activities — is either irrelevant or insufficient as a matter of law to tip the balance in 

favor of any possibility that AES did not expect its historic emissions would lead to harm. 

 

Leaving aside the climate-change context, the Virginia Supreme Court's holding disturbed the separately 

concurring Mims enough to cause him to expressly "acknowledge the broader effect that this conclusion 

... may have on other CGL policies in which the insured risk is defined as an 'occurrence.'" 

 

The concern arises from the following: The majority opinion held that even where a policyholder is 

unaware that his or her deliberate act may give rise to harm, "choosing to perform the act deliberately, 

even if in ignorance of the fact [that the harmful consequences are 'natural or probable'], does not make 

the resulting injury a [covered] 'accident.'" 

 

This analysis could have profound implications well beyond climate change cases. Leaving aside the 

issue of whether CGL policyholders are now entitled to premium refunds because the insurance they 

bought no longer may cover negligently caused harm in Virginia, harm from negligence has always been 

considered covered under standard commercial liability insurance coverage. 

 

Even insurance industry stalwarts such as Laura Foggan of the Wiley Rein LLP firm and the Complex 

Insurance Claims Litigation Association have publicly admitted that standard commercial liability 

coverage extends to "garden variety" negligence. 

 

The separate concurring opinion would appear to express a valid concern that the holding could 

eviscerate a substantial basis for purchasing liability coverage in Virginia. Accordingly, in dicta, the 

separately concurring judge asserted that automobile and homeowner coverage might be different. 

 

However, this is likely to provide limited comfort to those like AES that opt to do business in the 

commonwealth. 

 

The court did not consider the two other coverage defenses, a pollution exclusion and “loss in progress.” 

However, the pollution exclusion was a factor in the insurance industry’s litigation strategy. 

 

The Virginia Supreme Court previously had little trouble excluding all liability coverage to a municipality 

sued over its chlorination of drinking water and alleged harm to pregnant women therefrom. In holding 

that naturally occurring trihalomethanes, which form when leaf litter and disinfecting chlorine mix, are 

excluded "pollutants", the court apparently sent a favorable signal to insurance interests. This case, City 

of Chesapeake, figured prominently in the underlying briefing. 

 

There are other problematic elements to the court's analysis. The holding also rests on the assertion 

that climate change is the natural and foreseeable consequence of certain emissions — or, at least, that 

this is what the underlying plaintiffs allege. 

 

 



One would expect, however, that given the controversy surrounding the science of global warming, 

under an any-possibility-of-coverage standard a conservative legal jurisdiction would be reluctant to bar 

all coverage associated with such an assertion. 

 

Moreover, one would expect only an activist court to characterize the gravamen of the complaint in a 

manner that works a forfeiture. By focusing solely upon what it characterized as the gravamen, the 

Virginia Supreme Court was able to ignore, or at least dismiss, the plain language of the underling 

allegations and their broad implications. 

 

As discussed above, given the uncertainties surrounding the scientific issues and what AES and the 

scientific and regulatory communities may or may not have known — or AES may or may not have 

emitted — over a substantial period of time, one would expect some possibility of coverage to exist. 

 

Perhaps the court was reluctant to burden the insurance industry with responding to these types of 

climate-change lawsuits. After all, AES certainly has already accounted for this kind of potential liability, 

and one could argue that climate change is not within the ambit of risks the insurance company 

accepted when it sold the insurance policy. 

 

Moreover, providing coverage, albeit merely for a defense, might encourage more litigation by 

emboldening the plaintiffs' bar. Of course, the irony is that corporations like AES and Zurich have a 

common interest in working together to quash these kinds of lawsuits. 

 

In fact, many legal pundits consider them frivolous in light of the complex causation issues, let alone in 

light of issues involving standing and the political question doctrine. These kinds of arguments generally 

involve valid public policy concerns. 

 

However, it appears in this instance that the Virginia Supreme Court is engaged in making public policy 

at the expense of policyholders. 

 

In an ironic twist, a case related to the Village of Kivalina, involving damage from the severe nature of 

Hurricane Katrina and its impact on the Gulf Coast, was recently resurrected. In Comer v. Murphy Oil 

[Disclosure: the author has represented the policyholder in this case], plaintiffs are seeking to reinstate 

the Fifth Circuit's earlier holding allowing the case to proceed. 

 

In a bizarre set of procedural circumstances, the district court's initial dismissal was reinstated after the 

Fifth Circuit sitting en banc lost a quorum because of recusals. Once the Supreme Court denied review, 

many thought the case would be over. 

 

However, petitioners now seek to have the Fifth Circuit's initial holding, which had been vacated 

pending en banc review, reinstated. Last summer, the Supreme Court dismissed another similar climate-

change nuisance case, Connecticut v. American Electric Power Co. Inc., essentially holding that the 

United States Environmental Protection Act had occupied the field in regulating carbon dioxide and 

other emissions while the case had been pending. 

 

 



While these kinds of nuisance claims appear unlikely ultimately to gain traction, the same thing was said 

of the tobacco litigation. One thing is certain, however: The issues surrounding climate change are 

unlikely to abate any time soon. The law of unintended consequences looms large in the global warming 

debate and the Virginia Supreme Court's recent decision is no exception. 

 

Stay tuned. 

 

--By John G. Nevius, Anderson Kill & Olick PC 

 

John Nevius is a shareholder in Anderson Kill's New York office and is chairman of the firm's 

environmental law group and a member of the insurance recovery group. 
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