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Settling Large Insurance Claims

By Ann V. Kramer and Mark Garbowski

large insurance

claims, litigation
has become the order
of the day. Insurance
companies have long
- known that the time
Ann V. Kramer Mark Garbowski value of money far
outweighs the cost of litigation and, therefore,
their marching orders to their claim representa-
tives would appear to be “delay, delay, delay.”
Insurance coverage litigation can be expensive
and disruptive because few judges understand
how to move such cases forward and avoid
playing into the hands of insurance company
lawyers. Policyholders who stick it out in litiga-
tion may recover their attorneys fees under certain
circumstances and in certain states. The busi-
ness pressures to settle before trial often become
overwhelming, however, forcing the policyholder
to take discounts in addition to having borne the
cost of litigation.

In order to avoid playing into the hands of
their insurance companies, policyholders should
plan for settlement from the earliest moment. A
well-thought-out strategy can be the best way to
resolve these disputes quickly, inexpensively, and
on terms favorable to policyholders.

In order to resolve

Put Together A Winning Team: Your team should
consist of persons familiar with your liabilities
(past and future), your insurance coverage (past
and present), and the issues common to insurance
coverage disputes. Each area of knowledge is
critical to achieving a good settlement. These
persons can be in-house personnel alone or
accompanied by outside consultants. With
respect to outside consultants, in addition to law
firms, accounting firms, loss adjusters, insurance
brokers, environmental consultants, insurance
archaeologists, and myriad other consultants

profess expertise in helping policyholders collect
on claims. Be careful, many are better at
marketing than achieving results. By all means
demand and check references.

Be Prepared: Before
beginning to negotiate
your team needs to
collect and organize
some basic information,

“In order to avoid
playing into the
hands of their insur-
ance companies,

such as: policyholders should

1. the total amount you Plan for settle.ment
have already spent on from the earliest
liabilities; moment.”

2. the total amount you
have already spent on defense;

3. how much you are likely to be liable for in the
future, and to spend on defense;

4. the cause or basis of your liability, such as
(product liability claims, ownership, premises
liability, negligence, professional liability);

5. expenses that arguably are not covered should
be separated from those that clearly are;

6. the wording of policy provisions that impact
coverage for the disputed claim (insuring
agreements, exclusions, limits deductibles,
premium agreements).

Calculate Each Insurance Company’s Exposure:
When a large claim involves multiple insurance
companies, as most do, each insurance company’s
exposure should be calculated separately. For
“long-tail claims,” those involving multiple years
of coverage, the calculation methods are practi-
cally infinite. Alternative calculations should be
done to evaluate key variables for each insurance
company'’s liability.

Negotiate With One Company at a Time:
Negotiations that bring all the insurance compa-
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Fuller Austin Verdict
Named One of the

Top 10 Jury Verdicts
in the United States

his past
Ty ear,
Anderson

'/ Kill &Olick, PC,,

) led by Robert M.
. Horkovich,
- successfully

for 2003

Robert M.  fought for insur-
Horkovich

ance coverage on

behalf of Fuller-Austin

Insulation Company in the
Superior Court of California,
Los Angeles County, resulting
in what is now recognized as
one of the top 10 jury verdicts in
the United States for 2003. The
jury awarded Fuller-Austin
$188,739,014 in damages from
the remaining insurance defen-
dants following successful
settlements in excess of $200
million from 17 other insurance
companies.

Fuller-Austin was an asbestos
insulation company which had
its asbestos liabilities determined
in the very first pre-packaged
bankruptcy in the country under
11 USC §524(g). The jury found
that Fuller-Austin’s present
liability for present and future
damages could reasonably be
estimated and calculated Fuller-
Austin’s total present liability in
the amount of $986,175,000,
making available Fuller-Austin’s
entire insurance portfolio.

The Fuller-Austin verdict
presently is on appeal. The
settlements already achieved
are part of distributions in one
of the most successful asbestos

“Fuller Austin...” continued page 4

“Settling Large Insurance Claims” continued from page 1
nies together at the same time are unlikely to result in prompt

settlements. Because the issues in these negotiations are numerous
and complex, settlements usually take place separately with each
insurance company. As with all rules, there can be exceptions;
particularly where the claim involves a single year of coverage.

Keep Control with the Principals: The fastest way to bring settle-
ment negotiations to a grinding halt is to allow outside lawyers to
control the process. Virtually all insurance company lawyers have
a financial interest in delaying settlement. They often get tangled
in unproductive arguments with opposing counsel. There must be
a principal to principal line of communication to keep control over
the process.

Develop An Early Focus on the Scope of the Release: When a poli-
cyholder comes to its insurance company to resolve one claim or
group of claims, insurance companies often use it as an opportunity
to foreclose future claims. For the insurance company;, this is the time
it has the greatest leverage, when its policyholder expects to be paid
for a claim. Insisting on such tying may be bad faith, however. An
insurance company should pay valid claims, without using them as
an opportunity to extract unrelated concessions from its policyholder.
Nevertheless, policyholders need to think early about what is
negotiable and what is not. Plan a strategy and stick to your guns.
In order to preserve future coverage, it is critical to consider what
are commonly referred to as “carve-outs.” These are potential
future claims that are not covered by the release under the settle-
ment agreement. Examples of classes of future claims that a poli-
cyholder should consider carving out include: bodily injury,
product liability, employment liability, asbestos, lead paint, and
environmental. In making these determinations, policyholders
should consider the future viability of each insurance company.

Make Sure That All Settlements are “Net of Retro”: If you have
a retrospective premium agreement, make sure that the insurance
company understands that any settlement agreed to is net of the
retrospective premium adjustment. Sometimes an insurance
company will offer a substantial settlement amount during nego-
tiations, without any reference to outstanding retro issues. Then,
once the agreement is final and it is time to make payment, the
insurance company will subtract the retrospective premium adjust-
ment from the agreed-upon amount. The insurance company will
then issue the check for the lower amount, and argue that it is
consistent with the agreement. Be sure to check everything before
signing anything.

Beware of Indemnification Provisions: Insurance companies
frequently will try to insert an indemnification provision in the
settlement agreement. This will take the form of language pledging
the policyholder to “defend, indemnify, and hold harmless” the
settling insurance companies against claims by third parties and by
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nonsettling insurance companies. Although these provisions rarely
come into play; if they do, they effectively turn the policyholder into
an insurance company for the insurance company. This is not a
position you want to be in. They—not policyholders—are the
professionals at managing, spreading, and accepting risk.

Examine Allocation Issues: Insurance companies often add a provi-
sion to draft settlement agreements, providing that they are allowed
to allocate their payments among multiple insurance policies as
they see fit. They might claim that this is nothing more than a
matter of internal bookkeeping, and is no concern of the policyholder
because it will not affect the amount due under the settlement.

This is true, as far as it goes. Policyholders nonetheless need to
review and to have the opportunity and right to approve, of the
insurance company’s allocation. While it might not affect this
settlement, a clever allocation scheme could close out good poli-
cies that would otherwise be available to pay future claims. The
policyholder should try to allocate as much as possible to the bad
policies. Issues to consider, among others, include exclusions,
deductibles, self-insured retentions, retrospective premium issues,
and per occurrence and aggregate limits.

Do Not Bind Future Acquisitions: With all settlements, watch
out for language that would prevent you from asserting claims
arising from corporations that you (or the insurance company)
acquire in the future. By the same token, carefully review all
“release” language to avoid any unintended releases of claims for
which you will become the indemnitor.

Try to Accommodate Reinsurance Companies: Insurance compa-
nies worry whether their reinsurance companies will cover them
for the settlement. Whenever possible, honor requests that assist
your insurance companies in getting reimbursed. Being coopera-
tive puts more money on the table for you.

Beware of Open-Ended “Standstill Agreements”: Parties some-
times agree to delay or suspend litigation to allow time for a settle-
ment. A “standstill agreement” might have the benefit of reducing
the costs of unnecessary litigation. On the other hand, they also have
a tendency to reduce the policyholder’s settlement leverage. If the
parties agree to a standstill, its duration must be clearly defined. It
needs to be commensurate with a realistic period for the policy-
holder to provide necessary information, for review and response
by the insurance company, and then negotiations. Anything longer
simply means more time that the insurance company inevitably will
continue to hold on to money it owes the policyholder.

Assume That Nothing is Confidential: Individual insurance
companies insist on confidentiality provisions. You should assume

that such provisions bind you, but not them.
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J. Andrew Rahl, Jr.
Named Outstanding
Bankruptcy Lawyer

e are
Wproud
t 0o

announce that J.

Andrew Rahl, Jr.

was named as

one of the

j.Rgrl:‘clhﬁw Outstanding
a Bankruptcy

Lawyers of 2003 by Turnarounds
& Workouts magazine, which
annually selects 12 outstanding
bankruptcy attorneys from the
entire country based upon
surveys of its subscribers. This
marks the third time in five
years that Mr. Rahl has been
selected. Turnarounds &
Workouts cited Mr. Rahl’s 2003
achievements for “Eight
committee engagements,
including Owens Corning
(substantive consolidation
trial), DVI, Sleepmaster, Kasper,
Evercom, Pierre Foods, Avado
Brands, and El Comandante.”

Andy Rahl has represented
committees and groups of cred-
itors on a regular basis for many
years. He is noted for having
obtained successful results in
many complex cases and for his
versatility in sophisticated
financial restructurings over the
full spectrum from complex
negotiations to outright litiga-
tion. W

J. Andrew Rahl, Jr., can be reached at
arahl@andersonkill.com or 212-278-1469.
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“Settling Large Insurance Claims” continued from page 3
Try a Little Tenderness: Insurance company

employees are people who do get weary - a fact
often forgotten in the heat of battle. The skills you
have learned while negotiating in other contexts
should be applied even if you believe that your
insurance company wrongly denied you coverage.
Keeping the discussions businesslike will help to
advance the successful outcome of the negotiations.

Although many observers thought extremely
large disputes could not be settled out of court,
past experience with asbestos and environmental
claims has demonstrated that as the law
governing hotly disputed issues becomes more
certain, policyholders can expect more settlement
and less litigation. However, as Woody Allen
once warned in another context: “Someday, the
lamb will lie down with the lion, but the lamb will
not get much sleep.” W

Ann V. Kramer and Mark Garbowski are Senior Shareholders in the New
York office of Anderson Kill & Olick, PC. Ms. Kramer also is a member
of the firm’s Executive Committee. Ann V. Kramer can be reached at
akramer@andersonkill.com or 212-278-1709 and Mark Garbowski can
be reached at mgarbowski@andersonkill.com or 212-278-1169.

“Fuller Austin...” continued from page 2
settlement trusts in the country. Anderson Kill’s

co-counsel was the Los Angeles office of former
law firm Zevnik Horton LLP (now Morgan Lewis
& Bockius, LLP). Attorneys on the Anderson Kill
trial team included Robert M. Horkovich, Rhonda
D. Orin, and Robert Y. Chung. &

Robert M. Horkovich can be reached at rhorkovich@andersonkill.com
or212-278-1322.

Did you know that AKO offers a
full range of client tax services?

As April 15th draws near, Mary E. McGuire, an
Enrolled Agent, and Phillip J. Benoit, a Certified
Public Accountant, would appreciate the oppor-
tunity to assist you with your tax returns. If you
would like to learn more about our services,
please call Mary at 212-278-1801 or Phil at 212-
278-1348.

AKO Policyholder Advisor is published every two months by Anderson Kill & Olick, P.C. The Firm has offices in New York, Washington, Chicago, Philadelphia and
Newark. The newsletter informs clients, friends, and fellow professionals of developments in insurance coverage law. The newsletter is available free of charge to inter-
ested parties. The articles appearing in AKO Policyholder Advisor do not constitute legal advice or opinion. Such advice and opinion are provided by the Firm only
upon engagement with respect to specific factual situations. For more information, contact our Editorial Board:

Mark Garbowski (NY) Editor, Financial Services Industry Group, (212) 278-1169;

Claudia Ilie, (NY) Managing Editor, Legal Researcher (212) 278-1024;

Rich Mansfield, Publisher, Publishing Resources, Inc. (732)-548-4609;

Paul E. Breene (N]) Pharmaceuticals and Healthcare Industry Group

(973) 642-5862;

John N. Ellison (PA) Petroleum and Chemicals; Port Authority Industry Groups
(215) 568-4710;

Jean Farrell (NY) Construction Trade and Port Authority Industry Groups
(212) 278-1222;

Finley Harckham (NY) International Editor, (212) 278-1543;

Rhonda Orin (DC) Pharmaceuticals Industry Group (202) 218-0049.
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