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Here's How The CARERS Act Could Change Cannabis Policy 

Law360, New York (April 01, 2015, 4:55 PM ET) --  

On March 16, 2015, President Obama made remarks that suggest his 
views on the legality of cannabis may be “evolving,”[1] but that 
states will and should lead the way.[2] Less than a week prior, on 
March 10, a bipartisan group of senators introduced the 
Compassionate Access, Research Expansion, and Respect States Act 
“[t]o extend the principle of federalism to State drug policy, provide 
access to medical marijuana, and enable research into the medicinal 
properties of marijuana.”[3][4] 
 
In sum and substance, this bill, if enacted in its present form, would 
accomplish the following: (1) exempting from prosecution under the 
federal drug laws “any person acting in compliance with State” laws 
pertaining to medical cannabis (2) reschedule cannabis under the 
Controlled Substances Act[5] from Schedule I to Schedule II except as 
to lawful medical uses, where it becomes ‘unscheduled’; (3) remove 
from the CSA’s definition of marijuana “cannabidiol;” (4) reform 
banking laws as they relate to a “marijuana-related legitimate 
business;” (5) allow for federally regulated cannabis research; and (6) 
allow health care providers of the U.S. Department of Veterans Affairs to give access to veterans who 
are residents of states with state medical cannabis programs.[6] 
 
While passage of this legislation is uncertain, its introduction is the latest in a series of recent 
congressional actions. Most significantly, Congress, on a bipartisan basis, recently limited the scope of 
federal involvement in the enforcement of legal cannabis with Section 538 of the Omnibus Budget 
Act.[7] Section 538 specifically provides that “[n]one of the funds made available in this Act to the U.S. 
Department of Justice may be used, with respect to” a list of 32 states and Washington, D.C., “to 
prevent [them] from implementing their own State laws that authorize the use, distribution, possession, 
or cultivation of medical marijuana.”[8] (emphasis added). However, Section 538 has a limited impact 
because: (1) there is a sunset on Section 538 given that it is a budget bill; (2) Section 538 apparently has 
no impact on tax and banking laws, regulations and guidelines; and (3) despite the limitations on the 
DOJ’s cannabis enforcement powers and priorities under DOJ guidelines such as the Cole Memorandum, 
federal enforcement actions may still be in full effect because of other funding sources. If the CARERS 
Act were to become law, however, it would expand the scope of Section 538, provide greater clarity to 
the regulated cannabis industry, particularly with regard to banking laws and become a piece of 
“permanent” legislation. 
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Section 538 Exists for a Limited Time Only — CARERS Would Be Permanent 
 
Since Section 538 is part of a funding bill, its authority ends when the Omnibus Budget Act expires on 
Sept. 30, 2015. The CARERS Act, on the other hand, would provide permanent modifications and 
reformations to existing federal law and enable the U.S. Drug Enforcement Administration, U.S. Food 
and Drug Administration and Department of Veterans Affairs to implement new regulations.[9] Whether 
Congress will pass such legislation, what the final form of such legislation would look like and when such 
legislation would be enacted and implemented are matters of speculation. 
 
Section 538 Prohibits Use of Federal Funds to Enforce Cannabis Law in Certain States; CARERS Act 
Eliminates Federal Enforcement of Cannabis Laws Per Se Against People Complying with State Medical 
Cannabis Laws 
 
Section 538 provides that federally appropriated funds cannot be utilized by the DOJ to enforce 
cannabis law in the medical field where lawfully permitted in the District of Columbia and 32 states 
listed in the CARERS Act. The DOJ can continue to prosecute, however, where: (a) it pertains to 
recreational, as opposed to medical, use of cannabis in the enumerated states; (b) it pertains to medical 
operations where they violate state law (e.g., diversions to the black market);[10] (c) all black market 
activities (e.g., sales in contravention of state law) in the enumerated states; and (d) activities in other 
states. As a practical matter, this is a major step forward and will provide significant assurance to 
operators, investors and ancillary providers in the designated states. 
 
In other words, Section 538 says that U.S. attorneys and members of the DOJ will not be paid and should 
have no money available to prevent enumerated states from implementing medical cannabis laws. For 
example, Melinda Haag, a U.S. attorney in Oakland, has continued her three-year pursuit aimed at 
shutting down one of California’s largest medical cannabis dispensaries;[11] it seems her office should 
not have federal funding available under the CARERS Act to maintain this crusade.[12] 
 
CARERS, however, goes much further than Section 538 in two respects. First, the federal CSA will no 
longer apply in those states where medical cannabis is permitted, provided the individual complies with 
applicable state law. That is, the federal statute would decriminalize medical cannabis by stating that 
the federal CSA would not apply. See CARERS, Section 2. Again, as in Section 538, violations of state law 
would permit federal enforcement actions and CARERS does not apply to lawful recreational activities. 
Thus, in a state such as Colorado, which allow dual-operation dispensaries, recreational inventories and 
sales would still be subject to federal prosecution. Second, CARERS would nationally change the 
classification of cannabis from a Schedule I to a Schedule II controlled substance. See CARERS, Section 3. 
This would permit licensed physicians to issue prescriptions for medical cannabis without risking their 
federal license. 
 
While CARERS recognizes a state’s right to legalize and regulate medical cannabis, it does not legalize 
recreational cannabis at the federal level. Accordingly, the DOJ’s Aug. 29, 2013, letter-memorandum 
known as the “Cole Memo,” which detailed eight federal cannabis enforcement priorities for U.S. 
attorneys, might indicate how the DOJ and DEA would enforce the CSA against marijuana as a Schedule 
II drug — so long as the Cole Memo remains in effect.[13] 
 
The Cole Memo’s guidance “rests on its expectation that states and local governments that have 
enacted laws authorizing marijuana-related conduct [] will implement strong and effective regulatory 
and enforcement systems that will address the threat those state laws could pose to public safety, 



 

 

public health, and other law enforcement interests.”[14][15] The DOJ’s memorandum dated Feb. 14, 
2014, reiterated that the Cole Memo did “not alter in any way the department’s authority to enforce 
federal law, including federal laws relating to marijuana, regardless of state law.”[16] 
 
Section 538 Has No Immediate Impact on Federal Tax or Banking Law; CARERS Reforms Banking Law 
and Partially Modifies Application of Tax Law 
 
Although there is an apparent lack of impact on tax or banking laws by Section 538, Section 6 of CARERS 
is dedicated to a reformation of banking law that would benefit funding for legal cannabis-related 
businesses — both medical and recreational — but would leave partially untouched the adverse 
implications and uncertainties arising as a result of the tax laws. 
 
Regarding the current state of banking laws, the U.S. Department of Treasury, in February 2014, issued 
guidelines indicating that banks will not be punished for providing services to “legitimate” cannabis 
businesses in states that have legal cannabis (“FinCEN Guidelines”).[17] Even though the FinCEN 
Guidelines do not differentiate between recreational and medical cannabis laws, they are anchored in 
the Cole Memo’s priorities. The guidelines primarily declare that banks may lend to “legitimate” 
cannabis business and modify the requisite filing by banks of suspicious activity reports on a cannabis 
business.[18][19] However, in the DOJ’s Feb. 14 memo, which accompanied the FinCEN Guidance, the 
DOJ stated that “[t]he provisions of the money laundering statutes, the unlicensed money remitter 
statute, and the Bank Secrecy Act remain in effect with respect to marijuana-related conduct.”[20] 
Accordingly, risks remain to banks that may lend to a legal cannabis business, as no “underlying 
marijuana-related conviction under federal or state law” is required for the Department of Treasury or 
DOJ to pursue financial institutions for prosecutions under these laws.[21] Thus, Section 538 does not 
seem to impact requirements or regulations under banking laws, except that it prohibits the DOJ’s use of 
appropriated funds to prosecute during the current fiscal year. Banks are thereby likely to be very 
cautious about lend to legal cannabis businesses, or allowing them to open an account, if they do so at 
all. 
 
CARERS, however, would broadly alter the banking laws, while keeping at least partially intact the 
FinCEN Guideline’s suspicious activity report provisions.[22] Specifically, Section 6(b) of CARERS grants a 
safe harbor for “depository institutions” from “Federal banking regulator[s],” as defined within CARERS 
§ 6(a), that deal with recreational or medical cannabis businesses acting in compliance with state laws. 
In short, a federal banking regulator is forbidden from taking the following actions against a depository 
institution: (1) terminating depository insurance; (2) prohibiting, penalizing or discouraging, including by 
recommending or incentivizing a depository institution, from providing financial services to legal 
cannabis businesses; and (3) taking adverse or corrective supervisory actions on a loan to an owner or 
operator of a legal cannabis business or lessor of real estate or equipment to a legal cannabis business. 
Furthermore, depository institutions are immunized from federal investigation and prosecution and are 
not subject to: (1) federal criminal law solely for providing financial services to a legal cannabis business, 
or (2) criminal, civil or administrative forfeiture for providing a loan to an owner or operator of a legal 
cannabis business. Therefore, CARERS Section 6 should encourage banks to lend money to legal 
cannabis businesses, allow them to open depository and other accounts and engage in other banking 
activities. 
 
Regarding tax law, Section 280E of the tax code prohibits businesses from deducting expenses, other 
than the costs of goods sold, if they are engaged in the “trafficking in controlled substances (within the 
meaning of Schedule I and Schedule II of the [CSA])”.[23] Presently, cannabis is a Schedule I controlled 
substance. Section 538 neither changes this provision nor prohibits the IRS from auditing such a 



 

 

company, assessing taxes or otherwise bringing an enforcement action. Arguably, however, the DOJ 
could not utilize appropriated funds with regard to forfeiture actions.[24] 
 
CARERS, on the other hand, would cease the application of Section 280E to businesses whose trade is 
legal medical cannabis. Accordingly, for example, a private medical cannabis dispensary acting in 
compliance with state law should be able to deduct business expenses. However, concerning legal 
recreational cannabis, CARERS does not modify the harsh impact of Section 280E. Thus, a recreational 
dispensary would be unable to deduct expenses from its federal taxes. In a dual-operation state such as 
Colorado, this unequal treatment of legal cannabis under tax law will harm businesses financially, while 
also creating difficulty in a business’ assessment and calculations of its own taxes. 
 
Conclusion 
 
The passage of Section 538 does not end risks to the legal cannabis industry, while CARERS gives a form 
of federal protection to persons acting in compliance with a state’s medical cannabis law. Section 538 
ends on Sept. 30, 2015, and the current Congress may expand, limit, eliminate or keep the same the 
language of Section 538 in future legislation. Moreover, there is no guarantee of passage of CARERS or 
the two House bills, and President Obama does not appear poised to expend political capital pushing for 
any one bill regarding cannabis. Even if CARERS were to pass and be signed into law, the Cole Memo 
would appear to remain in force for those states without medical cannabis laws, all states with 
recreational cannabis laws and for any person not in compliance with state cannabis law. Nonetheless, 
CARERS would reform banking laws and probably thereby encourage more banks to work with legal 
cannabis businesses in states with legal recreational or medical cannabis. While legal medical cannabis 
businesses would also receive better tax treatment under CARERS, recreational businesses would still be 
harmed by Section 280E. Thus, it is clear that risks to the legal cannabis industry would continue under 
CARERS, albeit less so than under Section 538. 
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