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Insurance Coverage For 
Construction Defect Claims

The recent explosion in new construction
has spawned increased construction defect
litigation.  Assume that you are a devel-

oper or builder of a new home, you sell it to a
family, water intrusion damages appear, and the
homeowner threatens or institutes litigation.
Upon investigation, you discover that the water
intrusion problems include mold, deteriorated
sheathing under the roof, stucco, or masonry
work, and water-stained interior drywall damage
and that the cause of these problems is a single
defect — namely, defective labor or materials
used in construction of the roofing system.
Further assume that you had subcontracted out
all of the work related to the roofing system.  To
avoid a costly battle, assume that you agree to
repair the defect and the damage caused thereby. 

How can you be reimbursed for the costs of
the repair?  One source of recovery will be liti-
gation against the roofing contractor and/or
subcontractors.  As an additional or alternative
source of recovery, you will want to consider and
be aware of insurance coverage for such liabili-
ties, and this article is intended as a primer for
such insurance coverage.

Comprehensive general liability insurance
policies generally contain promises by the insur-

ance company to defend and indemnify the poli-
cyholder for certain “property damage” claims
asserted by third-parties. 

Property Damage

The first issue is whether there is “property
damage,” which is defined as “physical injury to
tangible property.” Although faulty construc-
tion itself might constitute “property damage,”
damage to non-defective work or materials
caused by defective work will likely constitute
“property damage.”  The hypothetical set forth
above assumes the existence of damage to
tangible property — namely, deteriorated
sheathing under the roof, masonry, or stucco
and interior drywall damage.  Thus, in most
cases, as long as the repair includes repair of
damage to non-defective work or materials,
“property damage” will exist.

Occurrence

Another issue is whether “property damage”
caused by faulty construction constitutes an
“occurrence,” typically defined as “an accident,
including continuous or repeated exposure to
substantially the same general harmful condi-
tions.”  There is a split in authority as to whether
construction defects constitute “occurrences.”
Some courts hold that construction defects
causing “property damage” constitute an occur-
rence.  Another line holds that construction defect
claims can never constitute “occurrences”
because construction defect claims are essentially
breach of contract claims which can never consti-
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tute “occurrences.”  An intermediate approach to
the issue finds that an “occurrence” exists if the
defective construction results from misfeasance
as opposed to nonfeasance. 

Assuming the existence of an “occurrence,” an
issue arises as to trigger — namely, when is the
“property damage” deemed to “occur.”  The
issue is significant because construction defects
often involve latent defects that cause damage
that does not become apparent until years after
homes are constructed.  There are four trigger
theories: (1) manifestation; (2) injury-in-fact; 
(3) exposure; and (4) continuous, and depending
on the jurisdiction whose law governs the contro-
versy, any of these theories could apply.

Common Exclusions

“Damage to Property” Exclusions 

Liability policies generally contain several
exclusions for “damage to property,” including
an alienated premises exclusion and damage to
property the repair of which is necessitated by
incorrectly performed “work” by the policyholder. 

The alienated premises exclusion will not
apply if the alienated “premises are the policy-
holder ’s “work” and were never occupied,
rented or held for rental by the policyholder.
Here, the damaged homes may or may not have
been occupied, rented or held for rental by the
developer.  Assuming they were not, the
damaged homes would likely constitute the
developer’s “work,” which is typically defined
to include labor performed on the policy-
holder’s behalf and materials used in connec-
tion therewith. 

The incorrectly performed work exclusion
typically contains an exception for “property
damage” included in the “products-completed
operations hazard.”  Courts have upheld the
exception, holding that the exclusion does not
apply to construction defect claims against a
developer or builder because the property at
issue is within the developer’s or builder ’s
“completed operations.”  To the extent the
developer does not purchase additional limits
for “products-completed operations,” a policy-
holder may be able to rely upon case law
limiting application of the exclusion to damage
to the faulty or defective work itself, and it does
not operate to exclude damage to other property
or to non-defective work caused by the faulty or
defective work.  

Business Risk or “Your Work” Exclusion

Another exclusion of which a construction
professional should be aware is the business risk
or “your work” exclusion, which excludes
coverage for “’property damage’ to ‘your work’
arising out of it or any part of it and included in
the ‘products-completed operations hazard.’”
However, the exclusion has an express excep-
tion “if the damaged work or the work out of
which the damage arises was performed on your
behalf by a subcontractor.”  Courts have held
that this exclusion has no application to property
damage to the part of “your work” performed by
subcontractors, although it will apply to work
performed by the builder/developer itself. 

Voluntary Payments

Another issue to consider is whether expen-
ditures of funds to remediate some problems
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before putting the insurance company on notice could
be excluded as “voluntary payments.”  General liability
policies contain “consent to settlement” provisions, that
typically state that “no insured will, except at that
insured’s own cost, voluntarily make a payment,
assume any obligation, or incur any expense, other than
for first aid, without our consent.” Courts are split on
enforcement of this provision.  Some courts hold that
violation of this provision results in strict forfeiture of
coverage.  Other courts apply a prejudice standard,
holding that violation of the provision supports
nonpayment only if the insurance company is actually
prejudiced by the violation.

Given the new construction boom and the inevitable
increase in construction defect litigation that will ensue,
it is imperative that building professionals understand
the liability insurance they have purchased.  Consulting
often and early with experts, including your insurance
broker and coverage counsel, is a prerequisite to making
your way through the maze that is your comprehensive
general liability insurance policy.  
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IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform
you that any U.S. federal tax advice contained in this communication (including any attachments)
is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penal-
ties under the Internal Revenue Code or (ii) promoting, marketing, or recommending to another
party any transaction or matter addressed herein.
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We hope you find this issue of the Real Estate &
Construction Advisor informative. We invite you to
contact the Editor, Thomas A. Neufeld, at (212) 278-1840
or tneufeld@andersonkill.com, or Group Chairs, John B.
Berringer, at (973) 642-5133 or jberringer@anderson-
kill.com, or James P. Cullen at (212) 278-1565 or
jcullen@andersonkill.com with your questions or concerns.
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ANDERSON KILL & OLICK, P.C. IS PLEASED TO INVITE YOU TO THE NEXT SEMINAR IN OUR

2005 BUSINESS AND FINANCIAL INSTITUTIONS SEMINAR SERIES

“Real Estate”
September 14, 2005

Time: 4:00 - 6:00 p.m. (cocktails 6:00 - 7:00)
Location: Harvard Club, 27 West 44th Street, New York City

Topics to be discussed include:

• Negotiating a Building Loan Agreement: The Parties in the Room (i.e., Banker and Developer)
and the Parties Outside the Room (i.e., Architects, Contractors, Brokers, Consultants, Insurance
Carriers, Mezzanine Lenders, etc.) 

• Transfer of Development Rights: How Can I Make My Building Bigger by Paying My Neighbors 

This free presentation qualifies for CLE credit. For further information or to register, please visit our
website at www. andersonkill.com or contact Michele Elie at (212) 278-1318.

Mark Your Calendar


